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PURPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of Cuba, 
or of the Republic of Mexico, who are actively engaged wholly or in-part in practice of that 
branch of the law pertaining to the business of insurance in any of its branches, and to In- 
surance Companies; for the purpose of becoming more efficient in that particular branch of 
the legal profession, and to better protect and promote the interests of Insurance Companies 
authorized to do business in the United States or Dominion of Canada or in the Republic of 
Cuba, or in the Republic of Mexico; to encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and Insurance Companies generally. 





















































President’s Page 


Bist Wishes for the year 1939. 


It is the hope of your President that our Association will 
continue this year the splendid service to the Insurance Bar 
which has characterized the Association under the able leader- 
ship which it has always enjoyed, and that I will receive the 
wholehearted cooperation of all the members so that through all 
our efforts we may extend our field of service. 


To this end your President especially urges the Chairman 
and members of the committees whom he has appointed to work 
actively in their various spheres, and since the Legislatures of all 
the States are in session this year, the Legislative Committees are 
particularly urged to be vigilant in analyzing legislation concern- 
ing insurance matters so that the Association may lend its weight 
to the end that only fair and reasonable measures are added to 
the statute books. 


All committees have been appointed and are listed in this 
issue of the Journal. Our able Editor has devoted a large part 
of the editorial page to the duties of each committee, and my 
recommendation is that each and every one of the suggestions 
contained therein be adopted by each committeeman. But 
further than this, I hope that every member of the Association 
will feel free to offer his suggestions and comments at any time. 


Outstanding among the aims for this year should be the en- 
rolling of new members who are mutually interested in questions 
of insurance and insurance law both from the view point of the 
trial lawyer and from the view point of the companies. Your 
President wishes to commend the Special Life Insurance Com- 
mittee which has been active in enrolling life insurance counsel 
in our Association, and hopes that this committee will keep up 
its splendid progress. 
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LEGISLATIVE 


You will find in this issue of the Journal 
a roster of the Association’s 1939 Legislative 
Committees. Howard D. Brown of Detroit, 
Michigan, is Chairman of the General Legis- 
lative Committee, and will direct the work of 
the District Chairmen and members of the 
State Legislative Committees. 

Your President, in drafting Mr. Brown to 
head this important work of the Association, 
made a wise and happy selection. Mr. Brown 
is well qualified for the job. He will give of 
his talents and time generously. He must 
have the hearty cooperation of the member- 
ship. I am sure you will respond promptly 
to all calls for assistance. 

The Association does not initiate legislation 
but confines its activities to assisting repre- 
sentatives of insurance companies such as the 
American Mutual Alliance and the Associa- 
tion of Casualty and Surety Executives in 
fostering legislation fair to both insurance 
companies and the insuring public, and in op- 
posing unfair and discriminatory legislation. 

State Legislatures will be in session this 
month in most of the states. You may ma- 
terially assist in making the 1939 legislative 
work of the Association a success by advising 
your general chairman of bills introduced in 
your State Legislature affecting the insurance 
business and by giving him your enthusiastic 
cooperation and assistance when called upon. 
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We, as members of the International As. 
sociation of Insurance Counsel, devote the 
substantial portion of our time in the repre. 
sentation of insurance companies, and, oj 
course, derive a substantial portion of our jp. 
come from this insurance practice. The wel. 
fare of the insurance business is closely te. 
lated to our practice. Therefore, we should 
consider it a privilege to assist in this most 
important activity of our Association. 

* * x 


MEMBERSHIP COMMITTEES 


A roster of the Membership Committees 
will be found in this issue of the Journal. By 
a review of the Committees you will know 
that the high standard of membership will be 
maintained and that our membership will con- 
tinue to grow. 

* * x 
SPECIAL AND GENERAL COMMITTEE 
CHAIRMEN AND MEMBERS 


The Journal desires to take this oppor- 
tunity to suggest to special and general com- 
mittee chairmen and members that you give 
early consideration to your work for the year 
1939 in order that your work may progress 
to the extent that each committee can make 
a report of its activities and accomplishments 
for publication in the Pre-Convention issue 
of Insurance Counsel Journal (July, 1939). 
Reports appearing in the July issue of the 
Journal will be considered by the Executive 
Committee, brought before the Convention 
for discussion, and acted upon by the mem- 
bership at their 1939 general meeting, the 
date of which will be fixed by the Executive 
Committee at their mid-winter meeting. 

* * x* 


ROSTER 


A roster of the membership will be pub- 
lished in the April issue of the Journal. It is, 
therefore, important that all members pay 
their dues promptly and advise the Secretary 
of the Association of any changes in their firm 
names or addresses. Your cooperation in this 
connection will be greatly appreciated by 
your Secretary and your Editor and will as 
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sist them in their efforts to publish a correct 
roster of the membership. 
k Ok 
ASSOCIATION NOT A LAW LIST 
The members of this Association should 
keep in mind that the Association is not in 
any sense of the word a law list. The objects 
ad purposes of the Association are clearly 
stated in the Association’s by-laws. The by- 
laws of the Association as last amended may 
be found on page 43 of this issue of the Journal. 
In publishing a Roster of our members the 
Association is following a practice followed 
and approved by the American Bar Associa- 
tion. The Roster is published for the in- 
formation of the membership. 
aK * * 


\P?RIL ISSUE OF JOURNAL 


The April issue of the Journal will feature 
articles written by members of the Executive 
who were elected at our 1938 
meeting. They will be interesting and in- 
structive and I am sure will cause you to file 
the Journal for future reference. 

* * * 
AUTOMOBILE POLICY AS EVIDENCE 

It is the common practice for the plaintiff’s 
counsel in negligence cases to obtain the name 
of the insurance carrier and to qualify the 
jury as to this insurance carrier, and to em- 
phasize in the presence of the jury that the 
defendant is protected by an insurance policy 
and to go as far in this connection as the 
Court and the practice in the particular jur- 
isdiction will permit. 

A jurther e fort may be made to prejudice 
the jury against the defendant in two well 
known types of cases, namely: 

(1) Where in a suit for damages the in- 
surance company is joined as a party defend- 
ant with a common or contract carrier under 
ihe statutory contract of insurance held to 
have been issued for the benefit of the public, 
and the amount of this policy is greatly in 
excess of the statutory amount required, there 
is an opportunity for the plaintiff’s attorney 
‘o influence the jury to give a verdict up to 
the total amount of the policy which may be 
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greatly in excess of the required amount of 
statutory insurance. Thus where joinder of 
the insurance company with the carrier is al- 
lowed the statutory contract should never ex- 
ceed the amount required by the statute. If 
the assured desires further protection in ex- 
cess of the statutory amount a separate policy 
should be issued by the insurance carrier for 
the additional protection desired. If this 
practice is followed the plaintiff's attorney, 
in a suit for serious injuries or death, will not 
be able to introduce in evidence and attempt 
to influence the jury to give a large verdict 
by bringing to their attention the very sub- 
stantial amount of insurance involved, which 
may often be in limits of $25,000 and $50,000. 

(2) On the issue of agency in cases where 
the employer is sued because of negligence of 
a salesman, who at the time of the accident 
was using his own car and not being directed 
or controlled by his employer, some courts 
permit the introduction of the insurance 
policy obtained by the employer for his own 
protection, and not for the protection of the 
salesman, as tending to show agency. The 
introduction of such a policy may on account 
of the statements and provisions made therein 
referring to the salesman as the agent, servant 
or employee, furnish a scintilla of evidence 
justifying the court in permitting the issue of 
agency to go to the jury and enable the jury 
to bring in a verdict which quite consistently 
will be found to be in the exact amount of the 
policy limits. A policy of this type written 
for the sole protection of the named assured, 
the employer, should refer to the employee 
specifically as an independent contractor. 

es « «¢ 
ANNUAL MEETING OF THE 
ASSOCIATION 


The Executive Committee of the Associa- 
tion, at their mid-winter meeting, selected The 
Homestead, Hot Springs, Virginia, for the 
1939 Annual Meeting of the Association. The 
meeting will be held on August 30th, 31st 
and September Ist. A program of the meet- 
ing, also special entertainment features, will 
appear in subsequent issues of the Journal. 
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Standing Committees of the Association 


CASUALTY INSURANCE 


Chairman: <A. R. Christovich, American Bank 
Building, New Orleans, Louisiana. 

A. B. Keller, National Bank Building, Pittsburg, 
Kansas. , 

Frank X. Cull, Bulkley Building, Cleveland, Ohio. 

William D. Hassett, M. & T. Building, Buffalo, 
New York. 

Fred S. Ball, Jr., First National Bank Bui'ding, 
Montgomery, Alabama. 

Kenneth B. Hawkins, The Rookery, Chicago, II- 
linois. 

William C. Searl, 615 North Capitol Avenue, Lans- 
ing, Michigan. 

John L. Barton, First National Bank Building, 
Omaha, Nebraska. 

Frank C. Mann, Landers Building, Springfield, 
Missouri. 


COMPULSORY AUTOMOBILE INSURANCE 
AND FINANCIAL RESPONSIBILITY 
LEGISLATION 


Chairman: Forrest S. Smith, 1 Exchange Place, 
Jersey City, New Jersey. 

E. W. Sawyer, 175 Berkeley Street, Boston, Mas- 
sachusetts. 

William H. Freeman, Northwestern Bank Building, 
Minneapolis, Minnesota. 

Elias Field, 15 State Street, Boston, Massachusetts. 

Oliver R. Beckwith, Aetna Casualty & Surety Com- 
pany, Hartford, Connecticut. 

Wilbur E. Benoy, A. I. U. Citadel, Columbus, Ohio. 

Walter K. Stewart, Valley Bank Building, Des 
Moines, Iowa. 


FIDELITY AND SURETY INSURANCE 


Chairman: Ralph R. Hawxhurst, 1 North La- 
Salle Street, Chicago, Illinois. 

Earl F. Boxell, Ohio Building, Toledo, Ohio. 

J. Harry Schisler, Fidelity Building, Baltimore, 
Maryland. 

Irvin E. Kerr, Dime Bank Building, Detroit, 
Michigan. 

James E. Kelley, Hamm Building, St. Paul, Min- 
nesota. 

Walter L. Clark, Baltimore Trust Building, Balti- 
more, Maryland. 

Harry McCall, Whitney Building, New Orleans. 
Louisiana. 

S. Brown Shepherd, Capital Club Building, Raleigh, 
North Carolina. 

Joseph G. Shapiro, 945 Main Street, Bridgeport, 
Connecticut. 


FIRE AND MARINE INSURANCE 


Chairman: George Beechwood, Packard Build- 
ing, Philadelphia, Pennsylvania. 

Thomas Watters, Jr., Shoreham Building, Wash- 
ington, D. C. 


Cassius E. Gates, Central Building, Seattle, Was. 
ington. 

Thomas F. Mount, Packard Building, Philadelphiz 
Pennsylvania. 

J. H. Skeen, First National Bank Building, Balj. 
more, Maryland. 

William S. Hogsett, Grand Avenue Temple, Kans: 
City, Missouri. 

Charles W. Sellers, Guardian Building, Cleveland, 
Ohio. 

William McLeod, Merchants National Bank Build. 
ing, Mobile, Alabama. 


HEALTH AND ACCIDENT INSURANCE 


Chairman: R. W. Shackleford, Tampa Theater 
Building, Tampa, Florida. 

Paul J. McGough, Northwestern National Bank 
Building, Minneapolis, Minnesota. 

Estes Kefauver, Provident Building, Chattanooga, 
Tennessee. 

Perry F. Loucks, Way-Penny Building, Watertown. 
South Dakota. 

Pat H. Eager, Jr., Standard Life Building, Jackson, 
Mississippi. 

Thomas L. Johnson, Jackson Building, Asheville, 
North Carolina. 


HOME OFFICE COUNSEL 


Chairman: L. J. Carey, 163 Madison Avenue, 
Detroit, Michigan. 

Patrick F. Burke, 1600 Arch Street, Philadelphia, 
Pennsylvania. 

Raymond N. Caverly, 80 Maiden Lane, New York 
City. 

George L. Naught, 100 Broadway, New York City 

Royce G. Rowe, 4750 Sheridan Road, Chicago, 
Illinois. 

Henry W. Nichols, 4 Albany Street, New York 
City. 

J. Mearl Sweitzer, 502 3rd Street, Wausau, Wis- 
consin. 

Garner W. Denmead, New Amsterdam Casualty 
Company, Baltimore, Maryland. 

Allan E. Brosmith, 700 Main Street, Hartford, 
Connecticut. 


LIFE INSURANCE 


Chairman: E. A. Roberts, 156 East Sixth Street. 
St. Paul, Minnesota. 

Price H. Topping, 50 Union Square, New York 
City. 

Pat H. Eager, Jr., Standard Life Building, Jackson, 
Mississippi. ; 

Harold C. Heiss, Keith Building, Cleveland, Ohio. 

W. Calvin Wells, III, Lamar Life Building, Jack- 
son, Mississippi. 

Julius C. Smith, Jefferson Standard Building, 
Greensboro, North Carolina. 

C. M. Vrooman, Midland Building, Cleveland, 
Ohio. 
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LIFE INSURANCE—SPECIAL 


Chairman: Frank Spain, Massey Building, Birm- 
ingham, Alabama. 

W. Calvin Wells, III, Lamar Life Building, Jack- 
son, Mississippi. 

Adrian F. Levy, United States National Bank 
Building, Galveston, Texas. 

Powell B. McHaney, Boatmen’s Bank Building, St. 
Louis, Missouri. 

Andrew D. Christian, Mutual Building, Richmond, 

gina. 
or Cox, Aetna Life Insurance Company, 
Hartford, Connecticut. 


MOTOR CARRIER ACT 


Chaiiman: James T. Blair, Jr., Bacon Building, 
Jefferson City, Missouri. 

William A. Porteous, Jr., American Bank Building, 
New Orleans, Louisiana. 

W. P. McDonald, Commerce Title Building, Mem- 
phis, Tennessee. 

Lon O. Hocker, 705 Olive Street, St. Louis, Mis- 
souri 

Fred G. Warren, Boyce-Greeley Building, Sioux 
Falls, South Dakota. 


SAFETY 


Chairman: Victor C. Gorton, 20 North Wacker 
Drive. Chicago, Illinois. 

Royce G. Rowe, 4750 Sheridan Road, Chicago, 
Illinois 
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Allan E. 
Connecticut. 

J. H. R. Roberts, 1511 Walnut Street, Philadelphia, 
Pennsylvania. 

G. R. Reeves, Stovall Professional Building, Tampa, 
Florida. 


Brosmith, 700 Main Street, Hartford, 


UNAUTHORIZED PRACTICE OF LAW 


Chairman: Oscar J. Brown, State Tower Build- 
ing, Syracuse, New York. 

E. W. Sawyer, 175 Berkeley Street, Boston, Mas- 
sachusetts. 

Wilson C. Jainsen, 690 Asylum Street, Hartford, 
Connecticut. 

Willis Smith, Security Bank Building, Raleigh, 
North Carolina. 

Harry S. Knight, Sunbury Trust Building, Sunbury, 
Pennsylvania. 


WORKMEN’S COMPENSATION 


Chairman: Robert M. Nelson, Columbian Mutual 
Tower, Memphis, Tennessee. 

Kenneth P. Grubb, 828 N. Broadway, Milwaukee, 
Wisconsin. 

William C. Fraser, Omaha National Bank Building, 
Omaha, Nebraska. 

Geo. L. Gordon, Fidelity Building, Kansas City, 
Missouri. 

Dan E. McGugin, Jr., American Trust Building, 
Nashville, Tennessee. 

Manning W. Heard, 690 Asylum Avenue, Hartford, 
Connecticut. 

Kenneth B. Cope, First National Bank Building, 
Canton, Ohio. 


General Legislative Committee 


Chairman: Howard D. Brown, 600 United Artists 
Building, Detroit, Michigan. 

J. Mearl Sweitzer, 502 3rd Street, Wausau, Wis- 
consin. 

Raymond N. Caverly, 80 Maiden Lane, New York 
City. 


James A. Beha, 70 Pine Street, New York 
City. 

George W. Yancey, 1007 Massey Building, Birm- 
ingham, Alabama. 

Richard B. Montgomery, Jr., 1304 Canal Bank 
Building, New Orleans, Louisiana. 


District Chairmen of the Legislative Committees 


First District: John W. Downs, 11 Beacon Street, 
Boston, Massachusetts. 

Second District: Leo T. Kissam, 50 Broadway, 
New York City. 

Thid District: Joseph W. Henderson, Packard 
Building, Philadelphia, Pennsylvania. 

Fourth District: A. J. Lilly, Maryland Casualty 
Company, Baltimore, Maryland. 

Fifth District: (Divided into two parts). 

A. Alabama, Florida and Georgia, H. H. Grooms, 
Massey Building, Birmingham, Alabama. 


B. Louisiana, Mississippi and Texas, Marion N. 
Chrestman, Republic Bank Building, Dallas, Texas. 

Sixth District: Wilbur E. Benoy, A. I. U. Citadel, 
Columbus, Ohio. 

Seventh District: Herbert L. Bloom, 4750 Sheri- 
dan Road, Chicago, Illinois. 

Eighth District: Frederick A. Rhodes, 1737 Mc- 
Gee Street, Kansas City, Missouri. 

Ninth District: Joe G. Sweet, Financial Center 
Building, San Francisco, California. 

Tenth District: G. Dexter Blount, Equitable 
Building, Denver, Colorado. 
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State Legislative Committees 


ALABAMA 
Chairman: Fred S. Ball, Jr., First National Bank 
Building, Montgomery. 
H. H. Grooms, Massey Building, Birmingham. 
William McLeod, Merchants National Bank Build- 
ing, Mobile. 


ARIZONA 
Chairman: Harold L.  Divelbess, 
Building, Phoenix. 
Ivan Robinette, Professional Building, Phoenix. 
H. M. Fennemore, Phoenix National Bank Bui!d- 
ing, Phoenix. 


Professional 


ARKANSAS 
Chairman: George B. Rose, Box 1190, Little Rock. 
A. L. Barber, Donaghey Building, Little Rock. 
Harvey T. Harrison, Southern Building, Little Rock. 


CALIFORNIA 
Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco. 
Joe Crider, Jr., 650 S. Spring Street, Los Angeles. 
Forrest A. Betts, Rowan Building, Los Angeles. 


COLORADO 


Chairman: William E. Hutton, 
Building, Denver. 

Arthur H. Laws, University Building, Denver. 

William R. Eaton, First National Bank Building, 
Denver. 


Capitol Life 


CONNECTICUT 
Chairman: Allan E. Brosmith, 700 Main Street, 
Hartford. 
Wilson C. Jainsen, 690 Asylum Street, Hartford. 
Arthur B. O’Keefe, 153 Court Street, New Haven. 


DELAWARE 
Chairman: James R. Morford, Delaware Trust 
Building, Wilmington. 
Abel Klaw, DuPont Building, Wilmington. 
William Prickett, Delaware Trust Building, Wilm- 
ington. 


DISTRICT OF COLUMBIA 
Chairman: Norman B. Frost, Hibbs Building, 
Washington. 

Frank F. Nesbit, Metropolitan Building, Wash- 
ington. 
Henry I. Quinn, Woodward Building, Washington. 


FLORIDA 


Chairman: Francis M. Holt, Graham Building, 
Jacksonville. 

Sam H. Mann, Jr., Southern National Bank Build- 
ing, St. Petersburg. 


Curtis L. Waller, Centennial Building, Tallahassee. 


GEORGIA 
Chairman: Arthur G. Powell, Citizens & South- 
ern National Bank Building, Atlanta. 
John M. Slaton, Grant Building, Atlanta. 
Barry Wright, Rome. 


IDAHO 
Chairman: Oliver O. Haga, Idaho Building, Boise 
R. P. Parry, First National Bank Building, Twin 
Falls. 


ILLINOIS 
Chairman: Albert W. Schlipf, First National 
Bank Building, Springfield. 
Louis F. Gillespie, Reisch Building, Springfield, 
Clarence W. Heyl, Central National Bank Build- 
ing, Peoria. 


INDIANA 


Chairman: C. F. Merrell, Consolidated Building, 
Indianapolis. 

Arthur L. Aiken, Citizens Trust Building, Fort 
Wayne. 

James E. Bingham, Electric Building, Indianapolis, 


IOWA 


Chairman: Rex H. Fowler, Crocker Building, 
Des Moines. 
Jesse A. Miller, Equitable Building, Des Moines. 


Deloss P. Shull, Davidson Building, Sioux City. 


KANSAS 


Chairman: Harry W. Colmery, National Bank 
of Topeka Building, Topeka. 

Douglas Hudson, Marble Building, Fort Scott. 

Thomas M. VanCleave, Commercial Building, 
Kansas City. 


KENTUCKY 
Chairman: Ernest Woodward, Kentucky Home 
Life Building, Louisville. 
Leslie W. Morris, Farmers Deposit Bank Building, 
Frankfort. 
John E. Tarrant, Inter-Southern Building, Louis- 
ville. 


LOUISIANA 
Chairman: L. W. Brooks, Louisiana National 
Bank Building, Baton Rouge. 
Alfred C. Kammer, Hibernia Bank Building, New 
Orleans. 
Alvin O. King, Weber Building, Lake Charles. 


MAINE 
Chairman: Clement F. Robinson, 85 Exchange 
Street, Portland. 
Herbert E. Locke, 
Augusta. 
Brooks Whitehouse, 57 Exchange Street, Portland. 


MARYLAND 
Chairman: Robert R. Carman, Maryland Trust 
Building, Baltimore. 
Charles T. LeViness, III, Munsey Building, Balti- 
more, 
Walter L. Clark, Baltimore Trust Building, Balti- 
more. , 


Depositors Trust Building, 


MASSACHUSETTS 
Chairman: 
E. W. Sawyer, 175 Berkeley Street, Boston. 
Byron K, Elliott, John Hancock Mutual Life In- 
surance Company, Boston. 





Gay Gleason, 33 Broad Street, Boston. 
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MICHIGAN 


Dean W. Kelley, Mutual Building, 


Chairman: 
Lansing. . — 

john M. Dunham, Grand Rapids National Bank 
Building, Grand Rapids. ; 
Wilber M. Brucker, Penobscot Building, Detroit. 


MINNESOTA 
Chairman: Charles N. Orr, Minnesota Building, 
St. Paul. 
L. P. McNally, First National-Soo Line Building, 
Minneapolis 
Paul J. McGough, Northwestern National Bank 
Building, Minneapolis. 


MISSISSIPPI 


Chairman: W. Calvin Wells, III, Lamar Life 
Building, Jackson. 

William H. Watkins, 
Jackson. 

"J, Morgan Stevens, Standard Life Building, Jack- 


son 


Standard Life Building, 


MISSOURI 
Chairman: James T. Blair, Jr., Bacon Building, 
Jefferson City. 
Grover C. James, Joplin National Bank Building, 
Joplin 
Walter R. Mayne, 506 Olive Street, St. Louis . 


MONTANA 
Chuirman: Roy H. Glover, First National Bank 
Building, Great Falls. 
John F. Corette, Hennessy Building, Butte. 
W. J. Jameson, Electric Building, Billings. 


NEBRASKA 


F. B. Baylor, Sharp Building, Lincoln. 
First National Bank Building, Grand 


Chairman: 
J. L. Cleary 
Island 


Robert W. Devoe, Bankers Life Building, Lincoln. 


NEVADA 


Chairman: Miles N. Pike, P. O. Box 2465, Reno. 
B. L. Quayle, Ely. 


NEW HAMPSHIRE 

Chairman: H. Faulkner, 5 St. 
Street. Keene. 

Maurice F. Devine, Bell Building, Manchester. 

Louis E. Wyman, 839 Elm Street, Manchester. 


Philip James 


NEW JERSEY 
Chaiiman: Frank J. Roan, Commercial Casualty 
Insurance Company, 10 Park Place, Newark. 
Lionel P. Kristeller, 810 Broad Street, Newark. 
P erg W. J. Hargrave, 15 Washington Street, 
-\CWark, 


NEW MEXICO 
_ Chairman: Carl H. Gilbert, A. B. Renehan Build- 
ing, Santa Fe. 
Pearce C. Rodey, Box 422, Albuquerque. 
Francis C. Wilson, Sena Plaza, Santa Fe. 
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NEW YORK 


Chairman: Donald Gallagher, 11 Pearl Street, 
Albany. 

Hervey J. Drake, 1 Park Avenue, Association of 
Casualty and Surety Executives, New York City. 


Gordon Steele, Ellicott Square Bldg., Buffalo. 


NORTH CAROLINA 


Chairman: Robert Ruark, Lawyers Building, 
Raleigh. 

Julius C. Smith, Jefferson Standard 
Greensboro. 


Francis E. Winslow, Box 652, Rocky Mount. 


Building, 


NORTH DAKOTA 


Chairman: Gordon V. Cox, Little Building, Bis- 
marck. 
Herbert G. Nilles, New Black Building, Fargo. 


A. R. Bergesen, O’Neil Block, Fargo. 


OHIO 
Chairman: Don McVay, Ohio Farmers Insurance 
Company, Leroy. 
William G. Pickrel, Union Trust Building, Dayton. 
Harold C. Heiss, Keith Building, Cleveland. 


OKLAHOMA 


Chairman: Remington Rogers, Philcade Build- 
ing, Tulsa. 

Raymond A. Tolbert, 
Oklahoma City. 

V. P. Crowe, First National Bank Building, Okla- 


homa City. 


First National Building, 


OREGON 
Chairman: R. W. Wilbur, Board of Trade Build- 


ing, Portland. 


PENNSYLVANIA 


Chaiiman: J. Borton Weeks, Broad and Vine 
Streets, Chester. 

Charles T. Bunting, 511 Walnut Street, Philadel- 
phia. 


R. D. Dalzell, 450 Fourth Avenue, Pittsburgh. 


RHODE ISLAND 
Chairman: Harold A. Andrews, Industrial Trust 
Building, Providence. 
Felix Hebert, Turks Head Building, Providence. 
Clifford A. Kingsley, Turks Head Building, Provi- 
dence. 


SOUTH CAROLINA 
Chairman: Alva M. Lumpkin, 
Building, Columbia. 
George L. Buist, 30 Broad Street, Charleston 
Ashley C. Tobias, Carolina Life Building, Columbia. 


Central Union 


SOUTH DAKOTA 
Chairman: Karl Goldsmith, Pierre National Bank 
Building, Pierre. 
F. G. Warren, Boyce-Greeley Building, Sioux Falls. 
M. T. Woods, Sioux Falls. 


TENNESSEE 
Chairman: W. Percy McDonald, 
Title Building, Memphis. 
Miller Manier, Baxter Building, Nashville. 
Estes Kefauver, Provident Building, Chattanooga. 


Commerce 
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TEXAS 
Chairman: M. H. Goldsmith, Littlefield Build- 
ing, Austin. 
William Thompson, Republic Bank Building, Dallas. 
Bert King, City National Bank Building, Wichita 
Falls. 


UTAH 
Chairman: Ralph T. Stewart, Continental Na- 
tional Building, Salt Lake City. 
Dan B. Shields, Judge Building, Salt Lake City. 
J. D. Hurd, Continental Building, Salt Lake City. 


VERMONT 
Chairman: Walter S. Fenton, Mead Building, 
Rutland. 
William N. Theriault, Capital Savings Bank Build- 
ing, Montpelier. 


VIRGINIA 
Chairman: Harvey B. Apperson, Boxley Build- 
ing, Roanoke. 
James H. Corbitt, National Bank of Suffolk Build- 
ing, Suffolk. 
Harvey E. White, Citizens Bank Building, Norfolk. 
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WASHINGTON 


Chairman: Cassins E. Gates, Central Building, 
Seattle. 


O. B. Thorgrimson, Northern Life Tower, Seattle 
B. H. Kizer, Old National Bank Building, Spokane 


WEST VIRGINIA 


Chairman: Thomas B. Jackson, Kanawha Valley 
Building, Charleston. ; 


Frank C. Haymond, Haymond Building, Fairmont. 


Clarence E. Martin, The Peoples Trust Building, 
Martinsburg. 


WISCONSIN 


Chairman: Robert J. Sutherland, The Power & 
Light Building, Madison. 


Jesse E. Higbee, Linker Building, LaCrosse. 
Kenneth P. Grubb, 828 N. Broadway, Milwaukee. 


WYOMING 
Chairman: M. A. Kline, 
Cheyenne. 
Clarence A. Swainson, Hynds Building, Cheyenne, 


Majestic Building, 


State Membership Committees 


ALABAMA 
Chairman: William H. Armbrecht, Jr., First 
National Bank Building. Mobile. 
William Yancey, Massey Building, Birmingham. 
J. P. Mudd, Massey Building, Birmingham. 


ARIZONA 
Chairman: Harold L.  Divelbess, 
Building, Phoenix. 
Raymond N. Campbell, P. O. Box 70, Yuma. 
W. E. Patterson, Valley Bank Building, Prescott. 


Professional 


ARKANSAS 
Chairman: Harvey T. Harrison, Southern Build- 
ing, Little Rock. 
Richard L. Arnold, 304 State Line Avenue, Tex- 
arkana. 
Edward L. Wright, Southern Building, Little Rock. 


CALIFORNIA 
Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco. 
Philip C. Sterry, 634 South Spring Street, Los 
Angeles. 
Arthur E. Cooley, 
Francisco. 


206 Sansome Street, San 


CANADA 
Chairman: W. C. Davidson, K. C., Lumsden 
Building, Toronto. 
Roger Lacoste, 221 St. James Street, West, Mon- 
treal. 
G. H. Aikins, K. C., Somerset Block, Winnipeg. 


COLORADO 


Chairman: Lowell White, 
Denver. 
Arthur H. Laws, University Building, Denver 
William A. Bryans, III, First National Bank Build- 


ing, Denver. 


Equitable Building, 


CONNECTICUT 


Chairman: Geo. N. Foster, 955 Main Street, 
Bridgeport. 
Allan E. Brosmith, 700 Main Street, Hartford. 


Arthur B. O’Keefe, 153 Court Street, New Haven. 


CUBA 


Chairman: Dr. Guillermo Diaz Romanach, Obispo 
No. 53 The Trust Company Building, Havana. 


DELAWARE 


Chairman: Abel Klaw, DuPont Building, Wilm- 
ington. 

James R. Morford, Delaware Trust Building, 
Wilmington. 

William Prickett, Delaware Trust Building, Wilm- 
ington. 


DISTRICT OF COLUMBIA 


Chairman: Frank F. Nesbit, Metropolitan Bank 
Building, Washington. 

Norman B. Frost, Hibbs Building, Washington. 

J. Wilmer Latimer, Investment Building, Wash- 
ington. 
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FLORIDA 
Chairman: G. L. Reeves, Stovall Professional 
Building, Tampa. 
Harry T. Gray, Graham Building, Jacksonville. 
William B. Bond, Atlantic National Bank Building, 
Jacksonville. 


GEORGIA 
Chairman: Arthur G. Powell, Citizens & South- 
em National Bank Building, Atlanta. 
James S. Bussey, Southern Finance Building, 
Augusta. 
Jame: M. Hull, Jr., Southern Finance Buildinz, 


Augusta. 


IDAHO 
Chairman: Oliver O. Haga, Idaho Building, Boise. 
R. P. Parry, First National Bank Building, Twin 
Falls. 


ILLINOIS 
Chairman: Kenneth B. Hawkins, The Rookery, 
Chicago. 
William F. McNamara, 135 South LaSalle, Chicago. 
E. Bentley Hamilton, Alliance Life Building, 


Peoria. 


INDIANA 
Chairman: M. Edward Doran, 
Building, South Bend. 
Arthur L. Aiken, Citizens Trust Building, Fort 
Wayne 
C. F. Merrell, Consolidated Building, Indianapolis. 


Union Trust 


IOWA 
Chairman: Jesse A. Miller, Equitable Building, 
Des Moines. 
De'oss P. Shull, Davidson Building, Sioux City. 
Rex H. Fowler, Crocker Building, Des Moines. 


KANSAS 
Chairman: A, B. Keller, National Bank Building, 
Pittsburg. 
Robert —L. 
Topeka. 
Douglas Hudson, Marble Building, Fort Scott. 


Webb, National Reserve Building, 


KENTUCKY 
Chairman: Robert P. Hobson, Kentucky Home 
Life Building, Louisville. 
J. P. Hobson, Jr., First National Bank. Building, 
Pikeville. 
— R. Jouett, McEldowney Building, Win- 
chester, 


LOUISIANA 
Chairman: Leslie P. Beard, 
Building, New Orleans. . 
Ronald L. Davis, Bernhardt Building, Monroe. 
Sumter D. Marks, United Fruit Company Building, 
New Orleans, 


American Bank 


MAINE 
Chairman: Herbert E. Locke, Depositors Trust 
Building, Augusta. 
Jacob H. Berman, 85 Exchange Street, Portland. 
Edward F. Merrill, Merrill Block, Skowhegan. 
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MARYLAND 
Chairman: Hugh D. Combs, United States Fi- 
delity & Guaranty Company, Baltimore. 
Robert R. Carman, Maryland Trust Building, 
Baltimore. 
Charles H. McComas, Fidelity Building, Baltimore. 


MASSACHUSETTS 


Chairman: Leslie P. Hemry, 142 Berkeley Street, 
Boston. 
Richmond H. Field, 15 State Street, Boston. 


Thomas Nixon Foynes, 7 Willow Street, Lynn. 


MICHIGAN 
Chairman: Harry E. Rodgers, Michigan Trust 
Building, Grand Rapids. 
Lester P. Dodd, Dime Bank Building, Detroit. 
Clifford A. Bishop, Union Industria) Building, 
Flint. 


MINNESOTA 
Chairman: F. H. Durham, Northwestern Bank 
Building, Minneapolis. 
William H. Freeman, Northwestern Bank Build- 
ing, Minneapolis. 
Charles N. Orr, Minnesota Building, St. Paul. 


MISSISSIPPI 
Chairman: William H. Watkins, Jr., 404 Deposit 
Guaranty Bank Building, Jackson. 
P. D. Greaves, Hewes Building, Gulfport. 
Robert L. Dent, Merchants National Bank Build- 
ing, Vicksburg. 


MISSOURI 
Chairman: William O. Reeder, 
Building, St. Louis. 
James E. Nugent, Bryant Building, Kansas City. 
W. Wallace Fry, 123 East Jackson Street, Mexico. 


Ambassador 


MONTANA 
Chairman; Raymond Hildebrand, Glendive. 
Roy H. Glover, First National Bank Building, 
Great Falls. 
J. W. Speer, First National Bank Building, Great 
Falls. 


NEBRASKA 
Chairman: G. L. DeLacy, City National Bank 
Building, Omaha. 
F. B. Baylor, Sharp Building, Lincoln. 
Raymond G. Young, Omaha National 
Building, Omaha. 


Bank 


NEVADA 
Chairman: Miles N. Pike, First National Bank 
Building, Reno. 
B. L. Quayle, Ely. 


NEW HAMPSHIRE 


Chairman: Philip H. Faulkner, 5 St. James Street, 
Keene. 
Maurice F. Devine, Bell Building, Manchester. 


Louis E. Wyman, 839 Elm Street, Manchester. 
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NEW JERSEY 
Chairman: Mark Townsend, Jr., 921 Bergen 
Avenue, Jersey City. 
Herbert W. J. Hargrave, 15 Washington Street, 
Newark. 
Arthur T. Vanderbilt, 744 Broad Street, Newark. 


NEW YORK 
Chai;man: Raymond N. Caverly, 80 Maiden 
Lane, New York. 
Lewis C. Ryan, Hills Building, Syracuse. 
Gordon Steele, Ellicott Square Building, Buffalo. 
Donald Gallagher, 11 North Pearl Street, Albany. 
George L. Naught, 100 Broadway, New York. 


NORTH CAROLINA 

Chairman: Charles H. Gover, Law 
Charlotte. 

Thomas L. Johnson, Jackson Building, Asheville. 

Murray G. James, Murchison Building, Wilmington. 


Building, 


NORTH DAKOTA 


Chairman: Gordon V. Cox, Little Building, Bis- 
marck. 

Charles J. Vogel, Black Building, Fargo. 

Philip R. Bangs, 215% S. Third Street, Grand 
Forks. 


OHIO 
Chairman: John H. McNeal, 1367 East 6th 
Street, Cleveland. 
H. G. Hightower, Fourth National Bank Building, 
Cincinnati. 
Marshall H. Francis, Sinclair Building, Steuben- 
ville. 


OKLAHOMA 
Chairman: H. L. Smith, 
Tulsa. 
Charies E. Johnson, First National Bank Build- 
ing Oklahoma City. 
V. P. Crowe, First National Bank Building, Ok- 
lahoma City. 


Kennedy Building, 


OREGON 
Chairman: R.W. Wilbur, Board of Trade Build- 


ing, Portland. 


PANAMA CANAL ZONE 


Chairman: William A. Van Siclen, No. 1 Fourth 
of July Avenue, Ancon. 


PENNSYLVANIA 
Chairman: J. Roy Dickie, Grant Building, Pitts- 
burgh. 
Patrick F. Burke, 1600 Arch Street, Philadelphia. 
David I. McAlister, 63 S. Main Street, Washington. 


RHODE ISLAND 
Chairman: Henry M. Boss, Jr., Turks Head 
Building, Providence. 
J. Russell Haire, 223 Thames Street, Newport. 
Harold R. Semple, Union Trust Building, Pro- 
vidence. 
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SOUTH CAROLINA 
Chairman: George L. Buist Rivers, 28 Broad 
Street, Charleston. 
Pinckney L. Cain, Central Union Building, (po. 
lumbia. 
Benjamin A. Moore, 4 Broad Street, Char'eston. 


SOUTH DAKOTA 
Chairman: T. M. Bailey, Bailey Glidden Bujd- 
ing, Sioux Falls. 
Perry F. Loucks, Way-Penny Building, Watertown. 
Hugh Agor, Capital Building, Aberdeen. 


TENNESSEE 
Chaizman: Vaughn Miller, Volunteer Life Bu'ld- 
ing, Chattanooga. 
Lowell W. Taylor, Bank of Commerce Title Build- 
ing, Memphis. 
Harry T. Poore, Fidelity Bankers Building, Knox- 
ville. 


TEXAS 
Chairman: Marion N. 
Bank Building, Dallas. 
Claude V. Birkhead, Majestic Office Building, S2n 
Antonio. 
W. L. Kemper, Shell Building, Houston. 


Chrestman, Republic 


UTAH 
Chairman: Dan B. Shields, Judge Building, Salt 
Lake City. 
J. D. Hurd, Continental Building, Salt Lake City. 
Paul H. Ray, Kearns Building, Salt Lake City. 


VERMONT 


Chairman: Walter S. Fenton, Mead Building, 
Rutland. 
William N. Theriault, Capital Savings Bank Build- 


ing, Montpelier. 


VIRGINIA 
Chairman: S. L. Sinnott, Richmond Trust Build- 
ing, Richmond. 
Barron F. Black, Citizens Bank Building. Norfolk. 
W. E. Duke, Court Square Building, Charlottes- 
ville. 


WASHINGTON 

Chairman: W. R. McKelvy, Insurance Building, 
Seattle. 

Stephen W. Brethorst, Hoge Building, Seattle. 


B. H. Kizer, Old National Bank Building, Spokane. 


WEST VIRGINIA 
Chairman: James M. Guiher, Union Bank Build- 
ing, Clarksburg. 
E. A. Marshall, First Huntington National Bank 
Building, Huntington. 
Thomas B. Jackson, Kanawha Valley Building, 
Charleston. 


WISCONSIN 
Chairman: Gerald P. Hayes, 735 North Water 
Street, Milwaukee. 
H. J. Schroeder, Hardware Mutual Casualty Com- 
pany, Stevens Point. 
J. Mearl Sweitzer, 502 3rd Street, Wausau. 
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Notice and Proof Under the Disability Provisions of 
Life Insurance Policies 


By J. W. FRENCH 
Continental Casualty Company 
Chicago, Illinois 


IFE Insurance Companies as a group 
have recently been demonstrating a 
tendency to reduce or eliminate disability 
benefit. provisions in their policies. This 
process would in all probability have been 
carried farther had it not been for the keen 
competition in the sale of life policies. Dis- 
ability provisions have been found by the 
companies to be not only extremely hazard- 
ous but a fruitful source of litigation between 
insurer and insured. Regardless of any pres- 
ent tendency of the companies as to policies 
now being issued, there are, of course, thous- 
ands of policies outstanding and in force with 
various disability provisions. 

The War, the fast pace of modern living, 
the depression, and the times in general have 
all taken their toll; the results now being 
seen in the increased number of disabled in- 
sureds. Claims under disability provisions 
are being asserted with frequency and it may, 
therefore, be of interest to consider some 
types of disability provisions; how the courts 
have construed them and with what results; 
what mistakes have been made by the com- 
panies and what mistakes have been made 
by the insureds. This paper will consider 
primarily the question of notice and due proof 
of disability; excuse or waiver of such notice; 
and the court holdings in certain factual situa- 
tions regarding these questions. 

The disability clauses under consideration 
provide in general that in the event the in- 
sured becomes totally and permanently dis- 
abled the company will waive the payment 
of further premiums and in some cases will 
make payments to the insured during the 
period of disability. 

Now, it is reasonable to assume that the 
companies fully expected that before they 
would be obligated to waive premiums or to 
make payments they were at least to have 
notice and due proof of the insured’s disability. 
The companies were all too well aware of the 
lact that any ambiguity in the policy would 
be construed in favor of the insured and 
against the insurer. They, therefore, hired 
experts to draw their disability clauses as 


they had done to draw all the clauses of their 
policies. Did they get adequate notice and 
proof provisions? In some cases they merely 
got into a very bad mess! 

Consider the sad and sorry position of 
the Aetna Life Insurance Co., under one of 
these expertly drawn disability clauses as 
demonstrated by the case of Aetna Life v. 
Davis (Ark. 1933) 60 S. W. (2) 913. In 
that case the policy in question provided: 


“Tf before attaining the age of sixty 
years the insured becomes totally disabled 
****** for a period of ninety consecutive 
days, then if satisfactory evidence has not 
been previously furnished that such dis- 
ability is permanent, such disability shall 
be presumed to be permanent. In such a 
case benefits shall accrue from the ex- 
piration of the said ninety days but not 
from a date more than six months prior 
to the date that evidence of such disability 
satisfactory to the company is received at 
its Home Office. No benefit shall accrue 
prior to the expiration of said ninety days 
unless during that period evidence satis- 
factory to the company is received at its 
Home Office while the insured is living 
that the total disability will be permanent, 
in which event benefits will accrue from 
the commencement of disability.” 


It will be noted from the above clause that 
if the disability continues for ninety days, 
it will be presumed to be permanent. If dur- 
ing the ninety day period satisfactory proof 
of the permanency is received, the benefits 
run from the date of disability. If such proof 
is not received within the ninety day period 
benefits run from the end of the ninety day 
period but not from a date more than six 
months prior to receipt of such proof. 

In view of the peculiar decision rendered 
by the court, it should be pointed out that 
immediately before the provision quoted 
above, the policy stated in general terms that 
premiums would be waived in the event of the 
insured’s disability. But it is evident that 
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the Company intended all the disability pro- 
visions to be construed together. 

After the policy had been in force for some 
years the insured failed to pay a premium 
when due. Upon expiration of the grace 
period the company regarded the policy as 
lapsed. Several years later the insured sued 
for anticipatory breach alleging and proving 
that he had become totally disabled prior to 
the due date of the above mentioned premium 
and that therefore, that premium as well as 
subsequent premiums were thus waived, so 
that there had been no lapse. The court 
sustained the insured’s contentions notwith- 
standing the provision that benefits would 
not run from a date six months prior to the 
expiration of the 90 day period. 

Decisions of this type, of course, place in- 
surance companies in a most unfortunate posi- 
tion. Policies lapse because of non-payment 
of premium. As no notice of disability has 
ever been received, the company regards its 
obligations as terminated. But the insured 
may pop up at a later date, claim and prove 
that he became disabled prior to the date on 
which the particular premium was due and 
be, therefore, accorded a valid cause of ac- 
tion under the policy. This appears grossly 
inequitable from the company’s viewpoint 
but it must be kept in mind that the com- 
pany itself drew the policy and failed to 
specifically and unambiguously include pre- 
cise limitations as to the time in which notice 
must be given. 

Our hindsight is always far superior to our 
foresight but it seems incomprehensible that 
expert legal counsel should fall into such glar- 
ing errors in the preparation of the policy. 
The facts, however, speak for themselves. 
Such errors were made. In drawing such 
clauses, precision and clarity are of the 
essence. Ambiguity will be fatal to the com- 
pany. And it should be kept in mind that 
what may be perfectly clear to insurance 
counsel may not be to the bench or the public 
and vice versa. 


That which is simple is usually clear and 
unambiguous but there generally exists on the 
part of technical experts in any field an at- 
titude that that which is simple is usually 
too simple to be correct. Dean Wigmore in 
speaking of this tendency, tells of an incident 
in the dra‘t during the last war. 

The Provost Marshall General in charge 
of the draft had prepared a pamphlet of the 
law and the regulations regarding the draft 
totalling some 1,500 sections of elaborate 
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rules. A copy of the volume was sent to 
each of the board members who had to ad- 
minister the rules. Each board of three 
citizens had an advisory board of three vol. 
unteer lawyers. An inspector, visiting one 
of the boards, desired to find out whether the 
new book of regulations was readily usable 
by the board. He asked one of the business 
men on the board. 

“Oh yes,” said the business man, “we all 
like the book. The new regulations are so 
lucidly framed that we have no trouble at 
all with them. They are perfectly clear to 
all—except to the lawyers!” 

From situations similar to that presented 
in the Davis case (supra) it became evident 
to the companies that the policy must be so 
worded as to make the giving of notice of 
disability a condition precedent to the ac- 
crual of disability benefits. Policies have 
been revised and reworded with that end in 
view but in many instances without success. 
Of course, the express term, “Condition pre- 
cedent” has not been used in the policy 
language for underwriting reasons. As a re- 
sult there is a clear-cut difference of opinion 
among various courts as to whether notice 
and due proof of the insured’s disability is 
a condition precedent or a condition subse- 
quent. 

This divergence is aptly brought out and 
discussed in the case of Jannarelli v. Kansas 
City Life (W. Va. 1933) 171 S. E. 748. There 
the company contended that the policy lapsed 
for non-payment of premium but the insured 
contended that by reason of the insured’s 
disability such premium was waived and that 
notice of disability was excused because of the 
insured’s insanity. The court in holding the 
notice a condition precedent said: 


“As we understand the cases, the main 
reason advanced by the courts which main- 
tain the ‘condition subsequent’ position is 
that it would be unreasonable to require an 
insured to furnish proof of disability if be 
cause of such disability he was rendered in- 
capable of furnishing the proof or of giving 
notice to the company of his condition. 
This view is adopted by the courts of last 
resort of quite a number of states.” 


‘Swann v. Atlantic Life, 156 Va. 852, 159 S. E. 192, 
168 S. E. 423. 
Minn. Mutual v. Marshall (CCA) 29 F. (2d) 977. 
Pfeiffer v. Life Ins. Co. 174 Ark. 783, 297 S. W. 
847, 54 A. L. R. 600. 
(Continued on Next Page) 
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“With the great deference to the learn- 
ing and high authority of the courts which 
adopt the holding that the giving of notice 
or the furnishing of proof of disability is 
a condition subsequent, we are of the opin- 
jon that in reaching such a conclusion the 
contract between the insurer and the in- 
sured has sometimes been relegated to a 
position of secondary importance instead 
of there being accorded to it the primary 
importance to which it is entitled. This 
line of cases discloses two characteristics: 
(1) Total disability clauses are held to be 
ambiguous and a construction is adopted 
most favorable to the insured. Illustrative: 
Minnesota Mutual v. Marshall (C. C. A.) 
29 Fed. (2) 977. (2) Cases arising from 
accident insurance cases are relied on to 
sustain the proposition that the giving of 
notice of disability is a condition subsequent. 
Rhyne v. Jefferson Standard Life Ins. Co. 
196 N. C. 717, 147 S. E. 6; Levan v. Metro- 
politan Life Ins. Co. 138 S. C. 253, 136 S. 
E. 304. The reasons which support the 
condition subsequent rule of the accident 
cases do not apply to the total disability 
clause of a life insurance policy. The dis- 
tinction is succinctly pointed out in the case 
of New England Mutual Life Ins. Co. v. 
Reynolds 217 Ala. 307, 116 So. 151, 153, 
wherein the court said “We think there is 
a manifest distinction between that class 
of cases and this. In such accident cases, 
the provision is in the nature of a condition 
subsequent wherein the insurer defends 
against a liability already accrued. In this 
case the beneficiary relies upon the waiver 
clause to keep the policy alive, to excuse 
the payment of premiums. The disability 
set up in accident cases is usually the re- 
sult of the injury insured against. Here 
there is no insurance against disability, 
physical or mental.” 


(Continued from Previous Page) 
Marti v. Life Ins. Co. 108 Neb. 845, 189 N. W. 
388, 20 A. L. R. 1507. 
eames Life v. Carroll, 209 Ky. 522, 273 S. 
. 54. 
a State Life v. LeFevre, (Tex. Civ. App.) 10 
o. - (2) 267. 
So. Life v. Hazard, 148 Ky. 465, 146 S. W. 1107. 
Mo. Life v. Felton (1934) 189 Ark. 318, 71 S. W. 
(2) 1040, 
—— v. Langston (1934) 189 Ark. 1067, 76S. W. 
) 50. 


_Rhyne v. Ins. Co. 196 N. C. 717-147 S. E. 6, 199 
N.C. 419, 154 S, E. 749. 


Because the companies have generally al- 
tered their policy provisions to the point 
where the courts can hardly regard due notice 
as other than a condition precedent, the ten- 
dency has been for many, perhaps the ma- 
jority of jurisdictions to adopt views similar 
to that expressed in the Tannarelli case 
(supra).” 

There is, however, substantial authority to 
the contrary.’ The case for the courts hold- 


*Notice is a condition precedent. 

Bergholm v. Peoria Life (1932) 284 U. S. 489, 
52 S. Ct. 230. 

Johnson v. Mutual Life (1934) 70 F. (2) 41. 

Atlantic v. Vaughn (1934) 71 F. (2) 394. 

Dovel v. National Life (1934) 229 Ala. 378, 157 
So. 882. 

Dean v. Northwestern Mutual (1932) 175 Ga. 321, 
165 S. E. 235. 

Hanson v. Life Ins. Co. 229 Ill. App. 15. 

Smith v. Mo. Life (1932) 134 Kan. 426, 7 P. (2) 
65. 

N. Y. Life v. Quinn (1934) 171 Miss. 396, 157 So. 
902. 

Kasarsky v. N. Y. Life (1932) 145 N. Y. Misc. 
732, 260 N. Y. Supp. 769. 

Franklin Life v. Fisher (1933) 164 Okla. 134, 23 
P. (2) 151. 

Bankers Reserve v. Springs (Tex. 1935) 81 S. W. 
(2) 756. 

Kearns v. Penn. Mutual (1934) 178 Wash. 235, 
34 P. (2) 888. 

Haynes v. Prudential Life (W. Va. 1933) 171 S. 
E. 824. 

And insured’s insanity and his representatives’ 
ignorance will not excuse notice and proof of dis- 
ability to avoid forfeiture. 

3 Couch on Ins. P. 2232. 

Egan v. N. Y. Life (1933) 67 F. (2) 899. 

Klein v. N. Y. Life 104 U. S. 88, 26 L. ed. 662. 

Thompson v. Ins. Co., 104 U. S. 252, 26 L. ed. 
765. 

Burchfield v. Aetna (Ala. 1935) 159 So. 235. 

N. Y. Life v. Alexander 122 Miss. 813, 85 So. 93, 
15 ALR 314. 

Berry v. Lamar Life (Miss. 1932) 142 So. 445. 

Coursan v. Life Ins. Co., 295 Pa. 518, 145 A. 530. 

Pacific Mutual v. Hobbs (1935) 168 Tenn. 690, 
80 S. W. (2) 662. 

Reynolds v. Travelers (1934) 176 Wash. 36, 28 
P. (2) 310. 

DaCorte v. N. Y. Life (W. Va. 1933) 171 S. E. 
248. 


*Notice of the assured’s disability may be excused 
where the assured by reason of disease or illness is 
mentally incapable of carrying on the ordinary af- 
fairs of life and so cannot reasonably be expected 
to give such notice. 

Equitable Life v. Felton (1934) 189 Ark. 318, 71 
S. W. (2) 1049. 

Aetna v. Langston (1934) 189 Ark. 1067, 76 S. 
W. (2) 50. 

Mo. State Life v. Holt (1932) 186 Ark. 672, 55 
S. W. (2) 788. 

(Continued on Next Page) 
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ing that such notice is not a condition pre- 
cedent but that the insured may be excused 
from due notice of disability because of in- 
capacity, either mental or physical, to give 
such notice is plausibly presented in the case 
of Swann v. Atlantic Life (1931) 156 Va. 
852, 159 S. E. 192, wherein the court states 
(p 195). 


“The insured could not present proof be- 
fore his disability and he certainly cou'd 
not present proofs after he became mentally 
and physically incapable of doing so. It 
would be unreasonable to say that he should 
present proof to the company if he were 
insane or unconscious. Such a construc- 
tion of the policy would render it of no 
value to the insured in such a case, although 
he may have been influenced thereby to 
purchase the insurance and has paid for 
the right to have the premiums waived.” 


The Virginia court cites with approval the 
case of Minnesota Mutual Life v. Marshall 
(CCA) 29 F. (2) 977, quoting the following 
from that opinion: 





(Continued from Previous Page) 


Mo. State Life v. Case (1934) Ark. 71, 
S. W. (2) 199. 

Mutual Life v. Johnson (1934) 283 U. S. 335, 55 
S. Ct. 154 (Applying Va. Law). 

Baylor v. State Mutual (1934) 113 N. J. L. 398, 
174 A. 526. 

Rand v. Home Life (1933) 206 N. C. 760, 174 
S. E. 749. 

Garner v. Volunteer Life (1933) 171 S. C. 1, 171 
S. E. 370. 

First Texas Prudential v. Ryan (Tex. 1935) 84 
S. W. (2) 635. 

Some cases speak not only of the insured’s menta! 
incapacity but also of the beneficiaries’ ignorance 
of the existence of the policy. 

Swann v, Atlantic Life (supra). 

Joyce v. N. Y. Life (1933) 190 Minn. 66, 250 N. 
W. 674. 

Other cases are based on critical illness not neces- 
sarily involving insanity. 

Mutual Life v. Morris (Ark. 1935) 83 S. W. (2) 
842. 

McCoy v. N. Y. Life (Iowa 1935) 258 N. W. 320. 

And even where insured was mentally incapable 
of furnishing the required proof personally the con- 
dition is not excused where in a period of two years 
others in interest had ample time to furnish such 
proof, J 

Chambers v. Franklin Life (1935) 8 F. (2) 339. 

Nor does the fact that the insured was only 19 
years of age at the time policy was issued and agent 
did not tell him of the provision requiring notice, 
excuse failure to give notice. 

Jefferson Standard Life v. Williams (Tex. 1933) 
62 S. W. (2) 661. 
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“However much the legal mind may dij. 
fer as to the meaning of the provisions (tr. 
ferring to various disability clauses jp 
policies generally, not any clause in the 
policy before the court) the ordinary lay. 
man would construe them to mean that, in 
the event he became disabled before his 
premium fell due, his insurance would be 
continued until his disability was removed 
or until his death. That is the natural and 
reasonable construction to be placed upo 
the language used in this policy. Any 
other construction, to my mind, would be 
contrary to the full purpose of the contract 
and deprive the insured of one of the prin. 
cipal benefits of the policy. The right of 
the insured to have his premium continued 
during disability is one that he had paid 
for. To make its operation depend upon 
the time of proof of disability and not upon 
the time of disability itself, which was the 
real thing that he was protecting himself 
against, renders the provision of the policy 
under construction inoperative and th: 
right of no value.” 


The Virginia Court then blandly disposes 
of the entire question with the following: 


“The primary purpose of all insurance 
is to insure, or to provide indemnity, and 
it should be remembered that if the letter 
killeth, the spirit giveth life.” 


The case of Bergholm v. Peoria Life 248 
U.S. 489, 56 S. Ct. 230, 76 L. ed. 46 is per- 
haps most frequently cited as holding notice 
a condition precedent. In that case, the dis- 
trict court had found for the insured that 
notice was not a condition precedent, the Cir- 
cuit Court of Appeals had reversed this ruling 
and certiorari had been granted to the Su- 
preme Court on the ground that the Circuit 
Court holding was contrary to that in Minne- 
sota v. Marshall (supra). 

Mr. Justice Sutherland in a brief opinion 
held notice a condition precedent the language 
of the Bergholm policy being: ‘Upon re- 
ceipt by the Company of satisfactory proof 
that the insured is totally and permanently 
disabled, etc.” 

The language in the Marshall policy was 
to the effect that if the insured while the 
policy was in force and before default in pay- 
ment of premiums “shall become totally and 
permanently disabled ***** and shall furnish 
satisfactory proof thereof, the Company will 
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yaive the payment of premiums thereafter 
becoming due” and that “upon receipt of 
due proof of total disability **** the com- 
oanv will waive the payment of all premiums 
thereafter becoming due.” 

Mr. Justice Sutherland said in effect, that 
these clauses are horses of a different color 
and if the Marshall policy was ambiguous, 
the Bergholm policy certainly was not and as 
the latter makes the obligation of waiver rest 
ypon receipt of proof and no proof was given, 
no waiver resulted.’ 

\ review of the cases, however, makes it 
clear that those cases adopting the condition 
subsequent theory usually do so upon some 
usually rather vaguely expressed conception 
of justice and equity to the insured rather 
than upon a legal construction of the lan- 
guage used in the policy.” 

Unquestionably, however, much depends 
upon the precision of the language used in the 
policy and the lawyer attempting to either 
formulate or construe a notice clause must 
consider the exact meaning of each word used 
and its possible effect in the event of a con- 
troversy. An attorney in such a spot might 
well take a lesson in precise diction from Dr. 
Samuel Johnson, the famous English lexico- 
grapher. 


It is said that Mrs. Johnson once caught 
the eminent Doctor locked in embrace with 


one of the kitchen maids. As this was some- 
what of a shock to the good wife who here- 
tofore had not been aware of this amorous 
side of Dr. Johnson’s nature, she exclaimed: 

“Why Doctor Johnson,” (even in moments 
of great emotional stress she addressed the 
formidable old bear as Doctor Johnson)— 
“why Doctor Johnson, I am surprised!” 

The Doctor always a great stickler for form 
and precision in speech turned and replied 
with dignity: 

“You, madam are astonished; we are sur- 
prised!” 

Because of hopeless conflict in the cases, 
it is interesting to note which line of authority 
the Courts of Illinois have adopted. 

Hanson v. Northwestern Mutual 299 Tl. 
App. 15 holds proof of disability is a condi- 


‘The policy in Iannarelli v. Kansas (supra) con- 
tains the “upon receipt of due notice” clause. The 
poley in Swann vy. Atlantic Life (supra) provided 
that “the company agrees that if the insured shall 
lurnish satisfactory proof “etc.” the Company shall 
continue the contract” etc. ‘There is some room for 
considering the latter as ambiguous but the decision 
does not seem to rest on that point. 

See cases under footnote 3. 
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tion precedent to the waiver of premiums but 
the policy construed contained a peculiar pro- 
vision requiring the assured to pay the pre- 
mium which would then be returned to the 
insured by the Company. Such a provision 
almost entirely eliminates the question of 
policy lapse but its insertion in policies gen- 
erally appears impractical due to the necessity 
of making the policy provisions appealing to 
the prospective insured for sales purposes. 

In Hanon v. Kansas City Life (1933) 269 
Ill. App. 135 the disability clause contains 
the following language, “If the insured shall 
furnish satisfactory proof,” etc., and “if such 
proof is received by the Company prior to 
the insured’s having attained the age of 69 
years ******** the Company ****** will 
agree to pay for the insured the premiums, 
if any, which shall thereafter become pay- 
able” etc. 

The Court after discussing the Bergholm 
case (supra) said: 


“The provision in the policy mentioned in 
the Bergholm case is substantially the same 
as in the case at Bar and the obligation to 
furnish proof was a condition precedent to 
to the waiver.” 


The Court, therefore, follows the Bergholm 
case and holds notice and proof a condition 
precedent. 

While there appear to be no Illinois Su- 
preme Court decisions on this particular point 
it may be-predicted with some degree of as- 
surance that in view of the Appellate deci- 
sions and of the present tendency of courts 
generally, Illinois will not follow the condi- 
tion subsequent theory. 

In contrast to the Illinois court following 
the U. S. Supreme Court in the Honan case 
(supra) we have the exact reverse in Mutual 
Life v. Johnson 293 U.S. 335 79 L. ed. 398. 
There the Supreme Court construing a similar 
clause feels itself bound by the state law. 
The policy under consideration was a Virginia 
contract and the court felt obligated to follow 
the Virginia law as laid down in the Swann 
case (supra) to the effect that notice of dis- 
ability may be excused by reason of insured’s 
insanity. In the course of the opinion, Mr. 
Justice Cardoza considered the application 
of a Federal Rule as laid down in Swift v. 
Tyson 10 L. ed 865. On the question of 
contract interpretation the Virginia law was 
held to be controlling. The potency of the 
Johnson decision is further enhanced by the 
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recent case of Tomkins v. Erie Ry. (U. S. 
Sup. Ct., April 1938) which definitely abro- 
gates the old Swift v. Tyson doctrine and 
conclusively establishes that the Federal 
Courts will in such cases follow the law of 
the State where the transaction arose. 

Many of the cases discuss what is referred 
to as the “condition subsequent” rule or the 
“condition precedent” rule. Although, of 
course, the decision will rest upon which rule 
is ultimately adopted by the particular court, 
in following these so-called rules there is a 
danger of arriving at an erroneous conclusion 
in interpreting a specific policy. Obviously 
the rights of the parties should depend upon 
the wording of the contract or policy involved 
in any given case. To say that the Courts 
of Virginia follow the condition subsequent 
rule would be error if the particular contract 
before the Virginia court patently and un- 
ambiguously made the giving of notice and 
proof of disability a condition precedent. For 
the courts of any jurisdiction to blindly fol- 
low earlier precedent in a question of policy 
interpretation would be the grossest form of 
error if a different contract were before the 
court. And yet, this very danger exists. 
The precedent-loving system of the English 
Common Law has a tendency to crystalize 
lines of decisions into set rules, therea‘ter to 
be blindly and assiduously followed. Such 
a situation is manifestly ridiculous when ap- 
plied to a question like the one under con- 
sideration. There must not and cannot be 
any definite “condition precedent” and “‘con- 
dition subsequent rules’ but the interpreta- 
tion of each policy must depend solely upon 
the wording of that policy. It is submitted 
that an intelligent disposition of this ques- 
tion can only be made on the following sup- 
positions: 


1. If the policy clearly states that dis- 
ability benefits accrue only upon receipt of 
notice, then notice is a condition precedent. 

2. If the policy clearly states that the 
benefits accrue on the disability, then they 
arise on disability regardless of when notice 
is given and notice is a condition subsequent. 

3. If the policy is ambiguous then it 
should be interpreted in the manner most 
beneficial to the insured and notice will be 
regarded as a condition subsequent. 


The use of the terms “condition precedent” 
and “condition subsequent” have probably 
served more to confuse the issue than to 
clarify it. 
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As to what terms are ambiguous and whg 
terms clear will naturally vary according ty 
individual judges. They are, after all, humay 
and lack the precision of scientific ingtry. 
ments. But a line of decisions based upoy 
sound common sense would serve more tp 
clarify the issue than any adherence to def. 
initely formulated rules. And such clarity 
would work to the benefit of insurer anq 
insured alike, to the benefit of all parties cop. 
cerned—except the lawyers! 

Assuming then that the answer to the que. 
tion of the necessity of notice and due proof 
will depend upon the law of the jurisdiction 
governing the contract and must be determined 
by a review of the cases in that particular 
jurisdiction; the next question logically aris- 
ing is, “What constitutes notice and due 
proof.” 


Unless required by the terms of the 
policy, no particular form of proof is neces. 
sary so long as it is ample to enable the 
company to consider its rights and liabil- 
ities, 33 Corpus Juris Sec. 665, 

“The sufficiency of proofs is for the court 
to determine and the question need not 
be submitted to the jury. 


14 R. C. L. Sec. 507. 


“The question, then as to what is due 
proof, is to be determined by the court ac- 
cording to the rules of evidence and not 
by the insurers.” 


Joyce on Insurance Sec. 3290. 


It should be noted that the question here 
under consideration is not what constitutes 
total and permanent disability but what 
physical acts the insured must take to notify 
the insurer and what must be included in 
such notice. We are not concerned with 
how ill the insured must be in order to be 
totally and permanently disabled, but what 
he must tell the insurer regarding such illness 
to comply with the policy provisions. 

Although the terms “notice” and “Due 
Proof” are sometimes loosely used and 
synonymously with each other, it is apparent 
that in most cases mere notice will not be 
deemed to constitute proof. 

Letters written by the insured’s attorney to 
the insurer are not “due proof of loss” but 
mere notice to the insurer of the insured’s 
claim. Connecticut General v. Williams 
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(Tex. 1935) 81 S. W. (2) 807. Mere notice 
of disability or other claim is not “due proof” 
ynless the company construes and accepts it 
as such. Jacoby v. N. Y. Life (Mo. 1935) 
778. W. (2) 840.% Soa physician’s letter 
ating that the insured had been sick for 
some time and that investigation would be 
appreciated was insufficient to impose any 
duty on the Company to waive premiums or 
» constitute proof of total disability. NV. Y. 
Lite v. Quinn (1934) 171 Miss. 396, 157 So. 
092. And notice to the company by the 
beneficiary that the insured had incipient gen- 
eral paresis, for the purpose of preventing 
him from changing the beneficiary, is not 
total and permanent disability. 
Bloss v. Equitable Life (1934) 176 Wash. 
1.28 Pac. (2) 303. Again though the bene- 
jiciary informed the company when she at- 
tempted to pay a defaulted premium that in- 
sured was and had been ill for eight months, 
this did not give the company notice that the 
insured was disabled at the time the policy 
lapsed. Favazza v. N. Y. Life (1935) 168 
Tenn. 315. 77 S. W. (2d) 812. 

The term “notice” implies some more or 
less formal conveyance of information or 
notification to the insurer by the insured. 
The term “due proof” implies the furnishing 
j further authenticated details concerning 
the disability. Obviously, therefore, any in- 
surer receiving “due proof” also receives 
notice as the latter must of necessity be in- 
cluded in the former. But this does not 
work conversely so the use of the two terms 
as synonymous is not technically correct. 
“Due proof” does not mean such proof as 
insurer should desire or arbitrarily demand, 
but such reasonable proof under all the cir- 
cumstances as the particular case might ad- 
mit in the judgment of the tribunal charged 
with settlement of the controversy. Pruden- 
tial Life v. Litske (Del.) 179 A, 492. 

And even a policy stipulation that the 
proof should be “satisfactory” to the com- 
pany does not give the insurer the exclusive 
rght to determine the sufficiency of the 
proof. State Life v. Atkins (Tex. Civ. App. 
1928) 9S. W. (2) 290. 


proof ol 


; ‘Mere statement as to being in poor physical con- 
“tion is not notice of disability. McKarrell v. Mu- 
tual Life (S. C. 1935) 178 S. E. 346. 

_ Letter written by insured’s wife advising Company 
that insured had been injured in accident and would 
Ne disabled ior six or seven months held not “due 
proof.” Equitable Life v. Dorriety (1934) 229 Ala. 


32, 157 So. 59, 
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It is true that the insurers for the sake of 
convenience have prepared forms for submit- 
ting proof of disability but the proof does 
not have to be submitted on such forms in 
order to be amply binding at law. The in- 
surer should for his own safety give as much 
and as detailed information as possible in 
order to prevent questions as to the sufficiency 
of the proof from arising. Where the com- 
pany’s own forms are used the courts are 
extremely reluctant to hold the proof in- 
adequate.’ But a letter from the insured 
giving the company all pertinent facts con- 
cerning the disability constitutes “due proof” 
and that term need not be submitted to nor 
defined by a jury. American National v. 
Callahan (Tex. 1932) 51 S. W. (2) 1083 
(Tex. 1935) 81S. W. (2) 504. Nor does the 
medical opinion included in the proof need 
to be conclusive that the disability is for life, 
for as was held in Wray v. Equitable Life 
(Neb. 1935) 262 N. W. 833 the statement 
of the doctor need not be that it is his ab- 
solute opinion that the insured will be dis- 
abled for life, proof of loss which apprises 
the company of injuries to the insured and 
of his claim that the effect will be total and 
permanent is sufficient. 

Courts realize that the purpose of the not- 
ice and proof clause is only to sufficiently 
apprise the insurer of the circumstances to 
enable it to form an opinion as to its pos- 
sible liability and take a position on that 
question. They, therefore, are not prone to 
hold the insured to any technicalities or par- 
ticular form in the submission of such proof. 

Not infrequently mere knowledge of the 
circumstances on the part of the insurer have 
been held sufficient to form notice and proof. 
Some oral statement made to the agent of the 
insured is held to be enough to comply with 
the terms of the policy. Such a case is 
Hablutzel v. The Home Life (Mo. 1932) 52 
S. W. (2) 480, (1933) 332 Mo. 920, 59 S. W. 
(2) 639. In that case, it was not contended 
that any notice whatever was ever given in 
written form. However, the insured’s wife 
had called upon the company’s agent and 
stated to him that her husband was permanent- 
ly disabled, requesting that she be given an 
extension of time for the payment of premium. 
She made no claim for a waiver of premium. 
The court held that under the circumstances, 
this constituted not only notice but due proof 
of disability. It said: 


‘Garden v. New England Mutual (1934) 218 Iowa 
1094, 254 N. W. 287. 





Page 20 


“Tt will be observed that the defendant, 
who wrote the policy provision under con- 
struction, did not see fit to prescribe with 
any degree of particularity the sort of proof 
required. It was content to require merely 
due proof. So far as we are advised, the 
courts have never defined, except in very 
general terms, what is meant by “due proof” 
as used in insurance policies. The de- 
cisions indicate that the courts are in doubt 
as to the precise meaning. Having stated 
the requirement in such indefinite terms, 
leaving the insured to determine the mean- 
ing of the requirement and make his proof 
accordingly, the company ought not to be 
permitted to insist upon a technical com- 
pliance with the provision either as to form 
or substance. It is clear that the proof 
does not have to be in writing, nor need it 
be sworn to, nor must it be the strongest 
or best proof available. If it is such as to 
give the insurer the essential facts upon 
which its liability depends, and is such as 
is credible, and ought ordinarily to induce 
belief in the truth of the facts stated, it 
would seem that it should be regarded as 
sufficient to meet the requirement of due 
proof, ********* We think the statement 
of facts concerning the plaintiff’s disability, 
made to the defendant’s agent, should be 
regarded as due proof.” 


Also in the case of Hanon v. Kansas City 
Life (1933) 269 Ill. App. 135, previously dis- 
cussed, a similar situation arises. The in- 
sured’s wife had orally informed the company’s 
agent that the insured had been committed 
to an asylum. The plaintiff offered to prove 
this by Mrs. Hanon at the trial and further, 
“that Mr. Bentley (the agent) told her that 
he would communicate with the company in 
regard to this matter and let her know what 
was needed; that in substance he told her 
that he had not yet heard from the company 
and to call again; and when she did call again, 
he told her that he would handle the matter 
for her and she need not worry any more 
about it. It referred to the disability of her 
husband and the proof. We submitted that 
proof to the Company.” 


The Court sustained an objection to that 
offer of proof because of the witnesses rela- 
tionship to the insured. This was held error 
but the evidence was considered as having 
been given, and this was held sufficient as 
notice and proof of disability. It is true that 
some correspondence passed between the 
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agent and the company so that the latter ya 
on notice of the insanity but the only notig 
and proof ever given by the insured was a 
oral statement to the agent as to the com. 
mitment. 

These and similar cases demonstrate tha 
in some situations knowledge on the part of 
the insurer as to the conditions will be syj. 
ficent to constitute notice and due proof: 

We may conclude then that very few dei. 
inite principles can be laid down as to why 
constitutes notice and due proof of disability 
but that the question will depend largely on 
the facts in the particular case. The courts 
will take a realistic rather than a technical 
viewpoint. If the nature of the disability js 
such that under ordinary circumstances jt 
would be presumed to be complete and per- 
manent, as in a case of insanity where the in- 
sured has been definitely adjudged insane and 
committed to an asylum, oral notice or mere 
knowledge of the insurer may be deemed sui- 
ficient. In cases of injuries through accident 
where the completeness or degree of per- 
manency of the disability is more indetermin- 
able more proof will be required. Question- 
able sets of circumstances will, of course, be 
determined generally in favor of the insured 
because of the natural sympathy of the courts 
and the desire to prevent an injustice. 

The provisions for notice and due prooj 
are, of course, for the benefit of the insurer 
and may be waived by it, either voluntarily 
or involuntarily. Insurance cases do not 
handle with strictness the technical distinc- 
tions between estoppel and waiver. There- 
fore, a policy provision may be held to have 
been waived regardless of any intent on the 
part of the insurer. 

The question of waiver of the provision of 
notice and proof is obviously very closely 
tied up with the question of the necessity oi 
such notice and due proof. The insured will 
not be required to do a useless thing. And 
so if the insurer for any reason denies liability 
under the policy, such denial is generally held 
to constitute a waiver of notice and proof of 
disability.’ It is, therefore, obvious that if 


‘Knowledge of the disability on the part of the 
Company makes the filing of proofs unnecessary 
so that where the Company’s own doctor was I 
constant attendance after the insured’s accident and 
was in possession of all facts, the filing of prools 
of loss was waived. Barbato v. Prudential (N. J. 
1933) 165 A. 872. 

*Guy v. Aetna (1934) 207 N. C. 278, 176 S. E. 554. 

Federal Life v. Lewis, 76 Okla. 142, 183 P. 975. 

(Continued on Next Page) 
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the insurer intends to, at a later date, raise 
any question concerning the submission of 
suificiency of notice and proof, it cannot deny 
jigbility under the policy. It must acquire 
jl the facts possible and determine its posi- 
jon definitely before denying liability or is- 
ging any disclaimer. However, “Sufficient 
unto the day is the evil thereof” and the 
problems arising under the waiver question 
must be left to some other day. 


Continued from Previous Page) 


Mo. Life v. Carroll (Okla. 1935) 50 P. (2) 148. 
Janney v. Scranton Life (Pa. 1934) 173 A. 819. 
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Miller v. N. Y. Life (1934) 84 Utah 539, 37 P. (2) 
547. 

Provident Life v. Nicholson (1931) 157 Va. 345, 
160 S. E. 5. 

Pagni v. N. Y. Life (1933) 173 Wash. 322, 23 P. 
(2) 6. 

Dawson v. Bankers Life (1933) 216 Ia. 586, 247 
N. W. 279. 

And such denial also waives any defects in the 
proofs submitted. 

Miss Kelley v. Home Life (1933) 205 N. C. 496, 
171 S. E. 862. 

Company’s refusal to furnish blanks for proofs of 
disability on grounds of no liability waives require- 
ment for furnishing proofs. 

Life Ins. Co. of Va. v. Williams (1933) 48 Ga. A. 
10, 172 S. E. 101. 


Exoneration of Surety 


By Stevens T. Mason 
Detroit, Michigan 


N the suretyship relation there are oc- 
casions when a surety finds himself in an 

awkward position because the principal has 
jailed to pay a debt presently due to the 
obligee. 

It may be that the principal is perfectly 
<lvent. but has come to an impasse because 
of some altercation with the obligee or a 
group of creditors which can never be set- 
tled without some kind of an umpire. Or, as 
is more often the case, the principal may be 
insolvent but there may be one or more re- 
sponsible indemnitors who either do not ap- 
preciate the danger or for some other reason 
refuse to become interested in the matter. 
Nobody does anything. The creditors though 
clamouring for relief are not organized, each 
one has a comparatively small interest, and 
balks at the expense of litigation. 

The surety has every right to be alarmed. 
He fears that the principal or the indemnitor 
or both may dispose of their assets and be- 
come insolvent and cause a very substantial 
He, of course, does not desire to pay 
the creditors over the protest of the principal 
or indemnitor, and thereby complicate his 
subrogation rights. He tries to get some- 
body to do something but gets nowhere. 

In such a case the surety has suffered no 
loss so he cannot sue either the principal or 
the indemnitor. He hesitates to file a bill 
oi interpleader which would necessitate the 


loss. 


payment into court of the amount of the 
bond. He may even wish to assert some de- 
fenses on his bond or take some other position 
inconsistent with interpleader. At the same 
time he feels that if something isn’t done he 
is heading for trouble. 

Situations of this sort are constantly occur- 
ring on Blue Sky Bonds, Contract Bonds, 
Real Estate Brokers Bonds, Sheriffs’ Bonds, 
Liquor Bonds, Justice of the Peace Bonds, 
Automobile Carriers’ Bonds and many others. 

A nice way out of such a tangle is a bill in 
equity which at common law was known as 
a bill quia timet; meaning a bill to prevent 
a future injury. It may better be described 
as a bill for exoneration. 

The surety files the bill and asks for re- 
lief as follows: 


1. That the obligee or creditors be re- 
quired to come into equity and prove their 
claims to the satisfaction of the court. 

2. That the principal and indemnitor be 
decreed to pay all claims thus found to be 
due, thereby exonerating the surety, satis- 
fying the claims and placing the loss where 
it belongs. 


When the obligee is a sovereign govern- 
ment, its cooperation should be secured be- 
fore the bill is filed, otherwise the whole pro- 
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ceeding might be blocked for lack of its con- 
sent. 

To give the court jurisdiction such a bill 
should set up (1) that it will prevent a multi- 
plicity of suits; (2) that the principal or in- 
demnitor is collectible and recourse to the 
surety is therefore unnecessary; (3) that the 
surety’s obligation has matured. 

Prevention of multiplicity of suits alone 
is never sufficient to confer equitable jurisdic- 
tion, although it is a persuasive argument 
and one that appeals very strongly to all 
courts, who are ever on the alert for oppor- 
tunities to clear the docket. Very often if 
a bill is comparatively weak on other grounds, 
the fact that it will prevent a multiplicity of 
suits will usually serve to bolster up the other 
grounds to such an extent that a court of 
equity will in all probability assume juris- 
diction. 

Such a bill is usually welcome rather than 
opposed by creditors, as they see a chance to 
get their claims adjusted and grasp eagerly 
at any effort toward that end. 

The possible objection that doubtful claims 
are stirred up is usually outweighed by the 
many advantages of such a bill. The pro- 
ceeding benefits the surety in many ways, 
(1) it passes the loss to the ultimate loser 
without payment by the surety; (2) it saves 
the surety the expense of defending a multi- 
plicity of actions; (3) it places the surety in 
a court of equity instead of a court of law; 
(4) and last but not least it gives an excellent 
opportunity for wholesale settlements at the 
trial table. 


Various courts have frequently had oc- 
casion to pass on bills of this sort. In the 
case of Dobie v. Fidelity & Casualty Co., 95 
Wisc. 540, the question of the right of the 
surety to exoneration before payment of the 
loss was the only question involved. The 
opinion is short and well reasoned. It is con- 
sidered a leading case on exoneration of the 
surety. 

In the case of Southwestern Surety Co. v. 
Wells, 217 Fed. 294 the court said: 


“Where a surety’s obligation to pay has 
become absolute the principal may be re- 
quired to pay in relief of the surety by an 
application of the doctrine of exoneration 
in equity.” 


In the case of Union Trust Co. v. Morrison, 
125 U. S. 591 the court said: 


“Although the surety had not paid th 
judgment when the claim was presented 
he was entitled in equity to be protecta 
from making the payment.” 


In Glades County v. Detroit Fidelity & 
Surety Co., 57 Fed 2d 449 the court said: 


“As between surety and bankrupt cop. 
tractor whose trustee refused to pay ma 
terialmen the equity of exoneration arises 
without payment by the surety and with. 
out suit against it.” 


In the case of Woodruff v. Erie Railway 
Co., 93 N. Y. the court said at Page 626: 


“It would seem to be grossly inequitable 
to throw upon him (plaintiff) the burden 
of carrying those obligations, while the 
party ultimately liable for their payment 
retains the property and unjustly repudiates 
the obligation by which it was acquired. 
***** A surety who has placed the means 
for paying a debt into the hands of another, 
under a covenant to pay the same, can 
maintain an action in equity to compel the 
performance of such covenant without first 
paying the debt, and is not limited to his 
action on such covenant.” 


In the case of Morley v. Maryland Casualty 
Co., first reported in 84 Fed. 2d 522, certi- 
orari granted 300 U.S. 185; 81 Law Ed. 593, 
and finally reported in 90 Fed. 2d 976, the 
following is quoted from the opinion: 


“Thus a surety may file a bill to compel 
the debtor on a bond in which he has joined 
to pay the debt when due, whether the 
surety has been actually sued for it or not. 
***** As a complaint in an action at law 
such a petition would be premature; the 
plaintiff having paid nothing may not yet 
call for indemnity. ***** In equity how- 
ever the rule is otherwise; before paying 
the debt a surety may call upon the prin- 
cipal to exonerate him by discharging it; 
he is not obliged to make inroads into his 
own resources when the loss must in the 
end fall upon the principal.” 


See also 31 C. J. 438, and an excellent dis- 
cussion in Brandt on Suretyship, Page 242. 
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Injury Due to Assault as Effected by Accidental Means 


By R. C. D’AUTREMONT 


Assistant General Attorney, Continental Casualty Company, 
Chicago, Illinois 


OLICIES of Personal Accident Insur- 

ance are usually predicated upon the 
payment of indemnity for injuries effected 
solely through accidental means. By the use 
of the term “accidental means” the companies 
have endeavored to limit their liability to 
injuries which are not only unexpected but 
which are the result of an unexpected or ac- 
cidental happening or event. The distinc- 
tion between “an accidental cause” and “an 
accidental result” appears to be quite simple 
but some courts through inability or unwill- 
ingness have refused to recognize the distinc- 
tion, some even going so far as to hold that 
there is no difference between a policy agree- 
ing to pay for accidental injury and one agree- 
ing to pay for injury effected through acci- 
dental means. This distinction has been 
very well defined by Judge Sanborn in the 
case of Western Commercial Travelers v. 
Smith, 85 Fed. 401, 40 L. R. A. 653, where- 
in Judge Sanborn uses the following language: 


“An effect which is not the natural or 
probable consequence of the means which 
produced it, an effect which does not ordi- 
narily follow and cannot be reasonably 
anticipated from the use of those means, 
an effect which the actor (insured) did not 
intend to produce and which he cannot be 
charged with the design of producing under 
the maxim to which we have adverted, is 
produced by accidental means. It is pro- 
duced by means which were neither de- 
signed nor calculated to cause it. Such an 
effect is not the result of design, cannot 
be reasonably anticipated, is unexpected 
and is produced by an unusual combination 
of fortuitous circumstances; in other words, 
it is produced by accidental means.” 


One of the earliest known cases in which 
the term “accidental means” came before a 
court for construction was Ripley v. Railway 
Passenger Assurance Company, decided by 
the United States Circuit Court in 1870, and 
alfirmed by the United States Supreme 
Court in 1872, reported in 16 Wal. 336. This 


case involved the assault and murder of the 
insured by robbers and was properly held by 
the court to be covered by a policy. While 
here we find that the death was the result 
of the intentional act of the assailant, it is, 
insofar as the insured is concerned, an injury 
which is not the result of any act on the part 
of the insured which might be reasonably 
calculated to produce it. This decision was 
followed in 1888 in Travelers v. McComkey, 
127 U.S. 661, and in 1895 in Robinson v. U. 
S. Mutual Accident, 68 Fed. 825, and Hutch- 
craft, Exec. v. Travelers, 1888, 8 S. W. 570, 
in all of which the insured was murdered by 
robbers or unknown persons. 

In 1897, the United States Court of Ap- 
peals in the case of Tallifero v. Travelers 
Protective Assn., 80 Fed. 368, introduced a 
new element into assault cases. In that case 
the insured had warned one Frith that he was 
about to take revenge on him and he then 
drew a pistol and struck Frith in the face. 
Frith then drew his pistol and shot and 
killed the insured. The court held that death 
so occasioned was not the result of accidental 
means for the reason that the insured having 
voluntarily engaged in an encounter with a 
deadly weapon, his death was not an unlikely 
result “but was such as any reasonable person 
might have foreseen.” 

We now have the second element entering 
into the assault cases, not only the intentional 
act of the assailant who produces the injury 
but a definite act on the part of the insured 
which, as the court in the Tallifero case says, 
produces a result “which is not an unlikely 
result.” Where an insured by any act of his 
own, which a reasonable man should antic- 
ipate would likely result in an assault being 
committed upon him with resulting injury, 
is so injured, any injury sa received is not 
the result of accidental means. 

While the above reason exists through the 
line of cases where decisions have been given 
in favor of the companies, another element 
which is usually present seems to have in- 
fluenced the courts in their final decision. I 
refer to the question of moral turpitude on 
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the part of the insured—that is, some unlaw- 
ful act or conduct on his part whereby he 
has placed himself in the position of danger. 

As a matter of construction, there wou!d 
seem to be no difference, as to an injury be- 
ing effected by accidental means, whether the 
insured placed himself in the position of 
danger by reason of an unlawful or lawful 
act on his part. Some courts, however, seem 
to be able to see a distinction and so we find 
in the case of New York Life v. Gustaveson, 
55 Fed. (2d) 236, the court holding that an 
insured, who was killed while lawfully engag- 
ing in a boxing match, suffered death as a 
result of accidental means although it is well 
known that by the very nature of such match 
each of the opponents was trying to knock 
out the other and, therefore, the result was 
not an unexpected result. 

In State Life Insurance Company v. Allison, 
269 Fed. 93, a soldier was killed in battle by 
the explosion of a shell. This death was held 
to be the result of accidental means although 
we think it can be safely stated that reason- 
able men would anticipate that such injury 
was very likely to be the result of engaging 
in a battle. To the same effect is the case 
of Interstate Business Men’s Assn. v. Lester, 
257 Fed. 225, where a medical officer in a 
National Guard was killed by a bullet fired 
by rioters. In this latter case the court def- 
initely refers to the distinction between a 
wrongful act and a legal one saying: 


“Tf the party does something which 
culpably provokes or induces the act caus- 
ing his injury or death, then the result is 
not accidental but if he is wholly free from 
culpability himself, the result is accidental 
as to him though it may have been with the 
deliberate intent of the aggressor.” 


A contrary decision is found in the case 
of Martin v. Peoples Mutual Life, 223 S. W. 
398, where a decision was in. favor of the 
company, the insured having been killed by 
an explosion of a shell fired by the enemy 
during the World War.The court properly 
reasoned that the insured having placed him- 
self in such position, the resultant death was 
not due to accidental means. 

We can appreciate the reason for this dis- 
tinction on the part of the courts in such 
cases where the insured is not only doing a 
lawful act but is engaged in a praiseworthy 
enterprise. But where an insured is injured 
by voluntarily and foolhardily, although not 
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unlawfully, placing himself in any positioy 
of danger where injury is not unexpected, hy 
should not be allowed to recover. 

The question of culpability as respects as. 
sault cases is recognized by the courts jy 
cases where the insured has brought aboy 
the assault upon himself as a natural ang 
probable consequence of his own unlaw'yj 
acts; as for instance, where an insured js 
shot or killed while committing a robbery, the 
injury or death is not caused by accidental 
means as it should have been foreseen that 
death might result from such participation 
in crime. McGuire v. Met. Life, 46 S. W. 
(2d) 53; Prince v. Business Men’s Assy. 
Co., 67 S. W. (2d) 186. Likewise, where 
an insured working aboard a boat attempting 
to smuggle liquor into the country in viol 
tion of a Federal Law, was shot and killed by 
a coast guard, death was not the result of 
accidental means. See DeMullo v. John 
Hancock, 183 N. E. 255. 

In the case of Diamond v. N. Y. Life, 42 
Fed. 910, an insured was executed for the 
murder of his wife. The court held that the 
insured having intentionally engaged in a 
criminal act which might be expected to cause 
his own death, the death resulting from such 
act was not effected through accidental 
means. 


In McCary v. N. Y. Life, 84 Fed. (2d) 
790, recovery was denied for double indemnity 
under a life policy where the insured was 
shot by a husband who returned to his home 
and found the insured in bed with his wife, 
the court holding that by such unlawful act 
the resultant injury should be anticipated, 
citing with approval the case of Szymanska 
v. Equitable Life, 183 Atl. 309. 

While culpability seems to be one of the 
deciding factors, it has not always been fol- 
lowed by the courts. In one of the earliest 
cases and one which is distinguished in the 
Tallifero case, Lovelace v. Travelers Protec- 
tive Assn., 28 S. W. 877, the court held that 
where an insured had engaged in a quarrel 
with another person not knowing him to be 
armed and not having drawn a weapon him- 
self was not precluded from recovery. 

In Employers Indemnity Corp. v. Grant, 
271 Fed. 136, a conductor on a train was 
killed during an altercation with a passenger 
not known by him to be armed. That lack 
of knowledge seems to be the deciding point 
with the court although the reasoning is hard 
to follow. Bodily injury may well result in 
a fight where neither party is armed. It may 
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be true that the extent of the injury is not 
likely to be as great. However, the Supreme 
Court of Illinois in the case of Hutton v. 
states Accident Insurance Company, 108 N. 
F, 296, holds that an insured “was bound to 
know that one of the natural probable con- 
sequences of voluntarily engaging in an as- 
sault under such circumstances was that he 
might be injured although he could not, of 
course, foresee the exact form of injury he 
might receive or be able to know certainly 
that he would be injured at all.” 

Another distinction drawn by the courts is 
in a case Where although the insured may 
have been the aggressor in a fight, subsequent 
to the beginning of the quarrel he had with- 
drawn himself from it but was later assaulted 
by his opponent. Such subsequent assault 
has been held to come within the construction 
ofan injury resulting from accidental means. 
See Aetna Life v. Galloway, 45 Fed. (2d) 
301: Mabee v. Continental Casualty Com- 
pany, 219 Pac. 598; Mabee v. Pacific Mutual, 
219 Pac. 602. Inasmuch as the company’s 
defense is based on the theory that the in- 
sured is the aggressor in the fight, the burden 
appears to be upon the company to so prove 
and where evidence is conflicting on that 
point, the question is properly submitted to 
ajury. MJutual Life Ins. Co. v. Sargent, 51 
Fed. (2d) 4; Lathrop v. Travelers Insurance 
Co., 209 N. W. 20; Crist v. Mass. Bonding 
& Insurance Co., 282 S. W. 64. 

While there are some slight variations from 
the general rule as shown by the above cited 
cases, it seems safe to state that where an in- 
sured has been assaulted or killed by another 
through no fault of his own and having noth- 
ing which he should anticipate would be the 
cause of such an assault, he or his beneficiary, 
in case of death, is entitled to recover under 
a policy as for injury effected through acci- 
dental means; but where the company is able 
to show that the insured started the fight or 
by his own aggressive and wrongful act pro- 
vokes an assault upon himself under circum- 
stances whereby he can reasonably anticipate 
injury and although the exact kind and ex- 
tent of the injury is unknown to him, injuries 
so received are not effected through accidental 
means. 

_In addition to the cases cited above, the 
a decisions definitely support this 
theory: 


Occidental Insurance Co. v. Holcomb, 10 
Fed. (2d) 125. 
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Isoard v. Mutual Life Ins. Co. of N. Y., 
22 Fed. (2d) 956. 


Prud. Cas. Co. v. Curry, 10 Ala. Apps. 
642; 65 So. 852. 


Metropolitan Cas. Co. v. Chambers, 136 
Ark. 84; 206 S. W. 64. 


Price v. Occidental Life Ins. Co. 169 Cal., 
800; 147 Pac. 1175. 


Postler v. Travelers Ins. Co., 158 Pac. 
1022. 


Gray v. Western State Life Ins. Co., 298 
Pac. 512; 8 Pac. (2d) 126. 


Cory v. Woodmen Acc. Co., 333 Ill. 175; 
164 N. E. 159. 


National Life & Acc. v. Jones, 86 S. W. 
(2d) 139. 

Eraldi v. N. A. Acc. Ins. Co., 20 Fed. 
Sup. 735. 

O’Bar v. So. L. & H. Ins. Co., 168 So. 
580. 

Sovereign Camp W. O. W. v. Gunn, 158 
So. 192. 

Dark v. Prudential, 40 Pac. (2d) 906. 

Equitable v. Salmen, 81 Fed. (2d) 571. 

Prudential v. Overby’s Admr., 65 S. W. 
(2d) 1006. 

Campbell v. Met. Cas., 176 So. 233. 

Walters v. Prudential, 183 Atl. 897. 

Osborne v. People Benev. Ind, Life, 139 
So. 733. 

Harrison v. Prudential, 6 N. E. (2d) 
991. 

Franchebois v. N. Y. Life Ins. Co., 131 
So. 46. 

Barham v. State Life Ins. Co., 135 So. 

730. 

Fabian v. Prudential Ins. Co., 249 N. 
Y. Supp. 1. 

Manno v. Met. Life Ins. Co., 249 N. Y. 

Supp. 471. 

Piotrowski v. Prudential Ins. Co., 252 
N. Y. Supp. 313. 

Clay v. State Ins. Co., 174 N. C. 642; 
94 S. E. 289. 


Meister v. General Acc. Fire & Assur. 
Corp., 179 Pac. 913. 


Mutual Life Ins. Co. of N. Y. v. Distret- 
ti, 17 S. W. (2d) 11. 
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Joint Adventure—Its Eccentricities and Complications 


By GeraALp P. Hayes 
Milwaukee, Wisconsin 


(Address Delivered at 1938 Convention at Mackinac Island, Michigan) 


FTER President Reeder asked me to 
fill in on this program I seriously 
thought the subject selected presented some 
eccentricities and complications. But the 
legal writers seem to think not. All an in- 
surance lawyer has to do to determine whether 
a case of joint adventure or joint enterprise 
is presented in an automobile case is to de- 
termine: 


1. Were the driver and the occupant 
jointly operating the car? 

2. Were they jointly controlling the 
movement of the vehicle? 

3. Did the driver and the occupant have 
a common purpose on the trip? 

4. Was it a common business purpose 
or a common pleasure purpose? 

5. Did they have a community of inter- 
est in the object of the enterprise? 

6. Did they have an equal right to di- 
rect and control the conduct of each other 
with respect to the object of the enterprise? 

7. Were they both entitled to a voice in 
the control and direction of the vehicle? 

8. Did each have the control of the 
means of agency employed to prosecute 
the common purpose? 

9. Where an automobile is the subject of 
co-ownership, is the use of it such a joint 
control that either one is the agent of the 
other in the conduct of their common un- 
dertaking? 

10. Is the passenger’s right to be heard 
in the management and control of the 
vehicle such as practically amounts to 
common possession thereof? 


Resolve the foregoing constitutents, and 
you have your answer. Another adjunct of 
doubtful assistance to the insurance lawyer 
is the fact that the courts, and the text writ- 
ers, are in hopeless confusion on the subject 
and what may be a joint adventure in one 
State may not be in another, and as I shall 
later point out one of our State supreme courts 
cannot agree itself on the question. There 
is, however, one ground of practical unanimity 


stated by the courts and the text writers and 
that is the rule that the passsenger, as well 
as the driver, must be entitled to a voice ip 
the control and direction of the vehicle, or. 
as one writer states it, there must be such a 
community of interest in the operation as to 
give each of the joint adventurers an equal 
right of control, or, as another writer says: 
“The test of a joint enterprise between the 
driver of an automobile and another occupant 
is whether they were jointly operating and 
controlling the movements of the vehicle*** 
and possess an equal right to direct and con- 
trol the conduct of each with respect thereto: 
that the passenger, as well as the driver, must 
be entitled to a voice in the control and di- 
rection of the vehicle, and an equal right to 
direct and govern the movements and conduct 
of each other in respect thereof.” And, an- 
other writer concludes that a joint enterprise 
is present where each has control and author- 
ity as to the manner of driving. 


It has been said that a joint enterprise is 
a question of fact for the jury, subject to the 
power of the court to see to it that the jury 
reaches a reasonable conclusion. It may be 
fairly easy to determine the question of com- 
mon destination. For example: New York, 
Oklahoma City, a baseball game or the 
County Fair. Little difficulty may be en- 
countered in determining the common purpose 
of the trip, but how is a jury going to reach 
a reasonable conclusion as to the right of the 
participants to control the details of the 
operation of the automobile, or the right to 
determine or change the route from time to 
time by mutual agreement? The slightest 
disagreement in the evidence of the partic- 
ipants on this point makes the question one 
of fact for the jury, and there is no power 
in any court to change the jury’s conclusion 
where there is such a conflict in the evidence. 

It would seem, therefore, that the auto 
mobile manufacturing companies of the coun- 
try could perform a civic service in aiding 
text writers and judges to solve the problem, 
by so constructing their products that the 
joint adventurers, at least those in the front 
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seat, would have equal access to the steering 
wheel. Facetiousness is not intended. I 
yse the example merely to emphasize the 
thought that the existence of a joint advent- 
urer relationship ought to be determined 
without attempting to decide the question of 
whether or not John Jones has equal right or 
opportunity with the driver of the car to di- 
rect and control its operation. It seems to 
me that there are enough measuring sticks 
available in cases of this kind to determine 
the relationship, without delving into this 
nebulous field. To grant credence to that 
test is to sanction back-seat driving, or 
double front-seat driving. In the case of 
Goehmann v. National Biscuit Company, 204 
Wis. 427, 235 N. W. 792, decided in 1931, 
Mr, Justice Owen, in his opinion in a host 
and guest case, said: 


“The duty of ‘driving from the back 
seat. however, has not been imposed upon 
passengers in an automobile, and we are 
a little surprised to find an apparent sanc- 
tion of this abominable practice in this 
verdict *** continual suggestions are but 
confusing and irritating, and we think it 
better that it be definitely understood that 
neither duty devolves upon, nor prerogatives 
belong to, the occupants of a car to partic- 
ipate in its immediate management and 
control. They have a duty to maintain a 
lookout, a duty to warn, a duty to protest 
against excessive speed and reckless driv- 
ing. These, however, are all apart from 
the immediate management of the car, and 
especially in emergencies.” 


I realize that my expression on this subject 
may be considered lese-majesty, but I cannot 
resist unburdening it for I cannot agree with 
the California Supreme Court, among many 
others, which held, that in the case of a claim- 
ed joint adventure: 


“The community of interest must be 
such that a passenger is entitled to be heard 
in the control and management of the 
vehicle.” 


It is a fact that the California Court’s 
reasoning appears in a vast majority of all 
discussions on this subject. I submit that 
the test is purely a fictitious one, and that the 
courts should disavow it. So far in my dis- 
cussion I have had in mind only cases where 
the joint adventurers were two in number. 


INSURANCE COUNSEL JOURNAL 


Page 27 


Suppose they numbered six. For them to 
be heard would be tantamount to a riot or 
civil commotion. Visualize, if you can, six 
joint enterprisers, each attempting to assert 
his right of control. 

It seems to me that the courts have re- 
fused to meet the test of joint enterprise 
squarely, and have resorted to the test of 
“control” as a buck passing method of per- 
mitting juries to decide cases where the lia- 
bility is otherwise doubtful. Is it, therefore, 
not logical to say that the rule should be 
that if the driver and the occupants of his 
automobile sustain mutual benefits out of the 
trip, the driver by having the occupants with 
him and the occupants by being with the 
driver, their purposes and objects being the 
same, or mutual, it is then a case of joint 
adventure? 

Of course, it will be understood, as is stated 
in 5 American Jurisprudence 786: 


“The use of an automobile for the mutual 
benefit of co-owners is such a joint control 
that either one is the agent of the other 
in the conduct of their undertaking, so as 
to render one chargeable with the contribu- 
tory negligence of the other.” 


Also as stated in Restatement of the Law 
of Torts, Volume 2, p. 1273, et seq.: 


“When the journey on which the plain- 
tiff and the driver of the vehicle are partic- 
ipating is itself a part of the business en- 
terprise in which the parties are mutually 
interested, the two are engaged in a joint 
enterprise. It is immaterial that the par- 
ticular journey is a single transaction and 
is not a part of the general course of the 
business in which they are associated as 
partners, or otherwise. It is also imma- 
terial whether the car is owned or hired 
by the one or the other or by both jointly; 
the use of the car as a part of a common 
business enterprise makes each responsible 
for the manner in which i‘. is operated, 
both as defendant and plaintiff***.” 


Then, as to whether the ‘particular trip is 
a part of a business enterprise in which the 
two are mutually interested is determined in 
many respects, as set forth in the same volume 
of Restatement of the Law of Torts: 


“By rules similar to those stated in the 
Restatement of Agency as determining 
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whether a servant is so engaged in his 
master’s business as to make the negligence 
of his fellow servant a bar to recovery 
against his master.” 


The Restatement also says: 


“Any one of several persons engaged in 
an enterprise is barred from _ recovery 
against a negligent defendant, by the con- 
tributory negligence of any other of them 
if the enterprise is so far joint that each 
member of the group is responsible to third 
persons injured by the negligence of a 
fellow member.” 


And later points out that: 


“A partnership is a joint enterprise, and, 
therefore, each partner is responsible, not 
only as defendant but also as plaintiff for 
the manner in which his fellow partners 
conduct the partnership activities.” 


But in the case of the driver and passenger 
situation, Berry on Automobiles, Volume 5, 
p. 207 says that: 


“To constitute a joint enterprise between 
a passenger and the driver of an automobile, 
there must be such a community of interest 
in the operation as to give each an equal 
right of control.” 


Let us look at two cases where the theory 
of joint adventure was ruled out because it 
was judicially determined that there was no 
right of control on the part of the passenger. 

In the case of Collins v. Anderson, Wyo., 
260 Pac. 1089, decided in 1927, (where the 
legal question of joint enterprise was improp- 
erly raised) the plaintiff sued and recovered, 
it being held that there was no joint enter- 
prise, the court stating: 


“The car in question was furnished by 
the Republican County Central Committee 
of Horn County to the candidates for office 
of the Republican Party for their use in at- 
tending a political meeting. The defendant 
and the decedent were such candidates, and 
the car was being used by them at the 
time of the accident for the purposes for 
which it was provided *** but we fail to 
see wherein (the facts) absolve the defend- 
ant of the duty he owed the other occupants 
of the car to use reasonable care while oper- 
ating it.” 


In this case there certainly was a common 
destination and a community of interest, and 
the automobile was proffered to the Republi. 
can candidates for a single purpose. One of 
the candidates drove it. But on the theory 
that the other candidates riding in the car 
had no control over the driver, joint enter. 
prise was ruled out. It might be noted that 
as early as 1927 the Republican Party was 
having some difficulty with the question of 
joint enterprise. 

In the case of Newell Construction Com. 
pany v. Berry, 1931, Ala., 134 So. 870, 4 
guest, who was a bride, sued for injuries sus- 
tained while she and her husband were on 
their honeymoon trip. The defense set up 
joint enterprise as between the newlyweds but 
the court held it did not exist, and said: 


“It is not, we think, evident that they 
were engaged in a joint enterprise, because 
they were husband and wife on a ‘honey- 
moon’ trip ***, It naturally follows, from 
that feature of the definition of a joint 
enterprise, which is to the effect that the 
parties must have an equal right to direct 
and govern the movements and conduct of 
each other in respect to the furtherance of 
the undertaking ***. It was not shown 
that the automobile in which they were rid- 
ing was owned by the wife or that she had 
any right, otherwise, to direct or govern 
his movements.” 


In this case community of interest and 
common purpose was, undoubtedly, present, 
but the right on the part of the bride to tell 
her groom how to drive his automobile ap- 
parently had not yet had time to develop. 

Going back to the Republican candidates’ 
case, please bear in mind this rule of law 
which seems to be the rule of law generally 
followed and which appears in the Restate- 
ment of the Law of Torts, Volume 2, in con- 
nection with the other citations already given: 


“The fact that the driver and another 
riding with him are in joint possession of 
the vehicle is sufficient to make any 
journey taken by them therein a joint en- 
terprise irrespective of whether the journey 
is or is not made for a common business 
purpose. This is so not only when the 
joint possession arises from a joint hiring, 
but also when it results from a joint owner- 
ship.” 





four 
was 
pury 
case 
cont 
own 
tiff 
be 

righ 
in f 
trol 
“Da 
fou 
plai 
OWI! 
mel 
the 


January, 1939 


In the candidates’ case the automobile was 
turned over to a group of candidates by the 
Republican County Central Committee for 
the use of the several candidates to jointly 
perform a single act. Did the court not en- 
tirely lose sight of the last rule of law just 
cited from the Restatement? 

Now, let me remind you that the term 
“joint enterprise” or “joint adventure” or 
“jgint mission” or “common adventure’ or 
“common enterprise” or “mutual enterprise” 
in the automobile negligence law is a com- 
paratively new one. Apparently the expres- 
sion is borrowed from the law of Commerce 
and Business. Such a relationship grew out 
of the partnership relationship. The common 
law did not recognize the relationship of co- 
adventurers unless the elements of partner- 
ship were disclosed and proven. 

In order to illustrate how the doctrine of 
joint adventure or joint enterprise has fared 
in the law as it applies to automobile cases, 
and to more thoroughly describe the spider- 
like web of legal phraseology and entangle- 
ments that has been woven by the courts to 
make more burdensome the task of the lawyer 
in his efforts to unravel the facts as to the 
existence of the relationship, let me point out 
that in the cases I have studied where joint 
enterprise was found the findings were made 
in four cases because the “same purpose” was 
found: “joint enterprise for mutual pleasure” 
was used six times; in one case “common 
purpose of taking a ride” was used; in one 
case the court said: “no one had particular 
control:”’ in five cases the court found “joint 
ownership and operation ;” in one case “plain- 
tiff instructed the driver as to the route to 
be taken:” in one case “plaintiff had the 
right to direct the movements of the driver;” 
in five cases there was “a joint right of con- 
trol: in one case the court said they were, 
“partners in business;” in one case it was 
found that, “the driver was the agent of the 
plaintiff: in two cases they were “joint 
owners: in eight cases there was “an agree- 
ment to share expenses;” and in two cases 
the participants “drove alternatively.” 


In the cases I studied where joint enter- 
prise was not found there were thirty-six 
cases in which the courts said: “there was no 
actual control over operation;” in eight cases 
the courts said there was “no voice in the 
operation or management;” in one case the 
court said there was “no contract for a right 
ol control;” in one case there was no attempt 
to control; in eleven cases there “was insuf- 
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ficient community of interest,” in eight cases 
the purpose was “merely social;” in one case 
the purpose was “merely a joy ride;” in five 
cases the “common purpose was not suffi- 
cient;” in two cases the parties were “merely 
riding together;” in one case there was “no 
joint financial interest;” in four cases there 
was “no joint or common purpose;” in one 
case the “purpose was individual;” in one 
case they were headed for “different destina- 
tions;” in one case there was “no common 
business purpose;” in one case there was 
“nothing said of the purpose of the trip in 
advance;” in three cases there was “no owner- 
ship interest in car by the guest;” in five 
cases parties were “merely co-employees;”’ 
in one case the “bailment was not terminated ;” 
in one case the “driver was not the plaintiff’s 
agent;” in one case the parties “merely made 
a habit of taking trips together;” in two 
cases the parties had a “mere financial ar- 
rangement;” in one case the “plaintiff was 
coerced into making a trip;” in one case the 
“plaintiff was not a fellow student;” in one 
case the “plaintiff was invited for business;” 
in two cases the “ownership of the automobile 
was in the host;” in three cases the “plaintiff 
was invited for pleasure;”’ in one case the 
“plaintiff was a guest;” in two cases “nothing 
was said about expenses;” in two cases “pay- 
ment of gasoline was not sufficient;” in six 
cases “no expenses were contributed;”’ in one 
case the parties “merely took turns driving;” 
in two cases the relationship was “merely that 
of husband and wife;” in one case the parties 
had “merely a common destination;” in one 
case the “plaintiff had no interest in the auto- 
mobile.” 


The foregoing serves to show that maybe, 
after all, the determination of whether two 
or more people are engaged in a joint enter- 
prise is not so taskless after all. And the 
problem is further confused by the fact that 
given a single state of facts some jurisdictions 
will find a joint enterprise and others will not. 


The general rule is that notwithstanding 
a relationship of joint adventure one advent- 
urer is entitled to recover his damages from 
the other. If A, an automobile driver, and 
B, are engaged in a joint enterprise, and A 
causes the car to negligently collide with the 
automobile of C, injuring C, then C may sue 
for and recover his damages from A and B, 
notwithstanding that B may not be negligent, 
personally, the theory being that A and B are 
engaged in a joint enterprise and A’s negli- 
gence is imputed to B, and, therefore, C may 
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recover from B as well as from A. However, 
B, without negligence on his part, may re- 
cover from A under the general rule, notwith- 
standing the fact that they are engaged as 
stated. The reason for the rule apparently 
is that otherwise, under such circumstances, 
A would have a perfectly valid defense against 
B’s cause of action by showing either that 
he, A, was not negligent, which, of course, 
would preclude B from recovery, or by ad- 
mitting his negligence but proving a joint en- 
terprise relationship. If the existence of a 
joint adventure relationship were to prevent 
the recovery of damages, then in such a case 
for B to recover it would be necessary for 
him to allege and prove negligence on 
the part of A, prove himself free of con- 
tributory negligence, except where a Com- 
parative Negligence Law is in effect, and 
at the same time prove that he was not 
a joint adventurer. So, it is apparent that 
in order to get away from such maneuver- 
ing, and to fall in line with the wide spread 
social concept sanctioning host and guest 
cases the general rule has been adopted as 
stated above to the effect that even where a 
relationship of joint adventure or enterprise 
does exist that fact alone does not bar re- 
covery by one joint enterpriser against the 
other. 


In this connection it may be interesting to 
point out how a case of this kind works under 
the Comparative Negligence Law in Wiscon- 
sin, a development of statutory law with 
which many other states will probably be con- 
tending in the near future. In Wisconsin if 
A is the driver and B the other occupant, 
both of them engaged in a joint enterprise, 
and the car collides with the automobile of 
C, if the jury says that A contributed 10% 
of all the negligence that caused the accident, 
that B was not negligent and that C was 90% 
negligent, B may recover from C 90% of his 
damages only, instead of all of his damages, 
because, being engaged in a joint enterprise 
with A the latter’s negligence would be im- 
puted to B and B’s recovery against C would 
be reduced by the amount of negligence found 
as to A. Using the same set-up it will be 
seen that B could recover all of his damages 
from his co-adventurer, A, because the latter 
was negligent and B was not; or, if the jury 
found that A contributed 45% of all the 
negligence that caused the accident, that B 
was not negligent and that C was 55% negli- 
gent, B would recover 55% of his damages 
from C, because being engaged in a joint en- 
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terprise with A, the latter’s 45% negligence 
would be imputed to B, and B’s recovery 
against C would again be reduced by the 
amount of negligence found as to A, but B 
would be wiser to pursue his damages agains 
his co-adventurer A because while he could 
recover but 55% of his damages from C he 
could recover 100% from A. 

On the other hand, if the jury found 4 
50% negligent, and C 50% negligent, 8, 
the joint adventurer with A, would recover 
nothing from C because A’s negligence would 
be imputed to him, and A’s 50% negligence 
being as great as that of C from whom re 
covery was sought, B would be entitled to 
nothing from C, but he could recover all 
of his damages from A. 


Again, if A was found to be 60% negligent, 
B non-negligent and C 40% negligent, B 
could recover nothing from C, because A’ 
negligence imputed to B, his joint adventurer, 
would be greater than the negligence of C 
against whom recovery was sought, but in 
this case B could recover from A, 


Then consider this proposition under the 
Comparative Negligence Law in Wisconsin. 
A and B are joint adventurers, A being the 
driver and B being the occupant of the car 
which collides with the automobile driven by 
C. The jury says that C contributed 40% 
of all the negligence that caused the accident, 
that A contributed 40% and that B contri- 
buted 20‘7. C could probably recover 60% 
of the damages as assessed by the jury by 
reason of the fact that A’s 40°% negligence 
would be imputed to B and B’s 20% negli- 
gence would be imputed to A, and, therefore, 
A and B being co-adventurers, their total 
negligence would be 60%, and C could, there- 
fore, recover 60% of his damages. And B, 
who was 20% negligent, could probably re- 
cover 66 2/3% of his damages from his co- 
adventurer, A, because as between A and B 
the former’s negligence was two-thirds of the 
cause. 

The foregoing example has not yet appeared 
in Wisconsin and I hope it never does. 

These comparative negligence law examples 
may not be too pertinent for the gentlemen 
of this convention, but Comparative Negli- 
gence in automobile cases is undoubtedly just 
around the corner for many States, and some 
of you will shortly be faced with the problems 
that we in Wisconsin have been confronted 
with since June, 1931. 

I like the reasoning of the Supreme Court 
of Kansas as found in the case of Howard 2. 
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Zimmerman, 120 Kan. 77, 79, 242 P. 131 as 
follows: 


“The term “joint enterprise” is not help- 
fully elucidated by definition. An enter- 
prise is simply a project or undertaking, 
and a joint enterprise is simply one par- 
ticipated in by associates acting together. 
The basis of liability of one associate in 
a joint enterprise for the tort of another is 
equal privilege to control the method and 
means of accomplishing the common de- 
sign. If the means employed be an in- 
strumentality negligent use of which in- 
flicts injury, the associate whom the law 
regards as participating in the conduct of 
the actor must have had equal control 
over its use. This control, however, need 
not have extended to actual manipulation 
at the time injury was inflicted. It is 
sufficient that, at the beginning of the en- 
terprise, or as it progressed, or at any time 
before the tortious event, he possessed 
equal authority to prescribe conditions of 
use. 


That statement contains the true tests we 
ought to resort to in our attempts to determine 
whether or not a joint adventurer relationship 
exists. And yet, the Supreme Court of 
Kansas. itself, passed it by, it seems to me, 
in its decision on July 9th of this year in the 
case of Sizemore v. Hall, et al, reported in 80 
Pac. (2d), p. 1092. In that case a father 
and son owned a car. One day it refused to 
start and a neighbor pushed it home. That 
evening the father and son borrowed a son- 
in-law’s car and pushed their own car to a 
garage for repairs. Their car was repaired 
shortly and they started back toward home, 
the son going ahead in the borrowed car, and 
the father following in the repaired car. They 
were travelling in the same direction about 
half a mile apart when the collision occurred 
by the borrowed car running into a wagon 
driven by the plaintiff, who brought suit 
against the son and his father. The verdict 
was directed in favor of the father but not as 
to the son. Plaintiff appealed as to the 
father. In affirming the judgment the Kan- 
sas Supreme Court said that: 


“The father, being a half mile away, had 
no chance or opportunity for the exercise 
of equal control, direction or management 
of the car driven by the son, regardless of 
the question of whether there was a joint 


INSURANCE COUNSEL JOURNAL 


Page 31 


adventure in the effort to have the jointly 
owned car repaired.” 


It looks to me as though the Kansas Su- 
preme Court not only missed the point that 
the borrowed car was bailed to the father and 
to the son jointly, and at the time of the ac- 
cident was being returned by the bailees, the 
son acting for himself and for his father, but 
in so doing, and under such circumstance, the 
father and son were partners, or joint enter- 
prisers, and the liability of one would be im- 
putable to the other; but that court, in dis- 
cussing the joint enterprise claim decided the 
case contrary to their own decision in the 
Howard case cited above. In the Howard 
case the court said: 


“Tt is sufficient that, at the beginning 
of the enterprise, or as it progressed, or at 
any time before the tortious event, he pos- 
essed equal authority to prescribe condi- 
tions of use.” 


In the Sizemore case the court said: 


“The father being a half a mile away 
had no chance or opportunity for the ex- 
ercise of equal control, direction or man- 
agement of the car driven by the son.” 


But the fact is, in the Sizemore case, that 
the father did possess equal authority to pre- 
scribe conditions of use of the borrowed car 
at the beginning of the enterprise, as the en- 
terprise progressed, and during all of the time 
of the enterprise, and that is exactly what the 
Kansas court in the Howard case, in 244 
Pac. said, and exactly what the Kansas court 
disregarded in the case in 80 Pac. (2d). 
This fallacious reasoning indicates that the 
Supreme Court of Kansas seems to think that 
we cannot have a relationship of joint ad- 
venture in an automobile case unless the co- 
adventurers are actually, physically seated 
together in the automobile. 

In conclusion, therefore, may I say that 
generally the determination of the existence 
of the joint adventure relationship depends 
primarily upon two tests. First, community 
of interest and purpose, and, second, right of 
control. The first one is proper. The sec- 
ond test is likewise proper, provided the con- 
trol is that as expressed by the Kansas court 
in the Howard case. But this test as ex- 
pressed by the Kansas court in the Sizemore 
case, and by the courts in countless number 
of other cases, and by many of the text writ- 
ers, is fictitious and ought to be abolished. 
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Liability Insurance Carriers as Parties to Actions Against 
Policyholders Under New Federal Rules 


By JouHNn E. Tarrant 
Louisville, Kentucky 


TABILITY insurance carriers cannot be 
joined as parties of record in actions 
against their policyholders in many State 
Courts. Until recently this was also true in 
Federal District Courts sitting in those states 
because the Conformity Act’ required them 
to follow the practice of the State in which 
they sat. 


But the new Federal Rules’ prescribe the 
practice for Federal District Courts, and 
where conflicting, the State practice is dis- 
regarded. 


These new Federal Rules offer distinct pos- 
sibilities of liability insurance carriers being 
made parties of record in action against their 
policyholders either (1) at the instance of 
claimants or (2) at the instance of policyhold- 
ers themselves. 


I. Possibility of claimant making insur- 
ance carrier a party. 


Formerly liability policies generally simply 
indemnified the policyholder from loss and 
extended to claimants no right of recovery 
from the insurance carrier.” 

However, in 1918, New York provided 
(Laws N. Y. 1918, c. 182) that under certain 
circumstances if the policyholder became in- 
solvent the claimant should have a direct 
action against his insurance carrier. Other 
States adopted similar statutes." Some went 


17 Stat. 197, U. S. C. Title 28, $724. 

*The “Rules of Civil Procedure for the District 
Courts of the United States” adopted by the Supreme 
Court of the United States pursuant to the Act of 
June 19, 1934, c. 651, 48 Stat. 1064, U. S. C., Title 
28 §§723b and c. 

°Cf. Fidelity & Casualty Co. v. Martin, 163 Ky. 
12, 173 S. W. 307 and Transylvania Casualty Ins. 
Co. v. Williams, 209 Ky. 626, 273 S. W. 536. 

“See Ala. Code, 1923 §§8376, 8377; Conn. Gen. 
Stats. 1930, Rev. Sec. 4231; Ky. Stats., Sections 
2739L-11, 2739N-32; La. Gen. Statts., 1932, §4248; 
Me. Rev. Stats., 1930, Ch. 60, §178, Mass. Gen. Laws, 
Ch. 214, §3, cl. 10; Mont. Rev. Code, 1935, §8168; 
Ohio Gen. Code, §9510-4; N. J. Comp. Stats. Supp., 
§99-902; N. Y. Vehicle and Traffic Laws, §17; Ore. 
Code, 1930, §46-143 ; Tex. Vernon’s Ann. Code Stats., 
Art, 91la, §11; Wisc. Stat., §85.93. 


further. Ohio gave claimants a direct right 
against the insurance carrier which could lk 
enforced by a supplemental petition filed in 
the original action if a judgment against the 
policyholder was not satisfied within thirty 
days. (Ohio Gen. Code, §9510-4). Wiscon. 
sin provided that the insurance carrier should 
be liable to the claimant upon entry of final 
judgment against the policyholder. (Wis, 
Stat., $85.93.) 

Modern liability policies by their own terms 
generally give claimants direct rights against 
insurance carriers after the policyholders 
obligation to pay has been determined. 

In many State Courts such a right can only 
be enforced in a separate action instituted 
against the insurance carrier after judgment 
for the claimant has been rendered in an ac- 
tion against the policyholder.’ 

But in United States District Courts sit- 
ting in those states, the new Federal Rules 
seemingly give claimants the privilege of join- 
ing the insurance carrier in the original action 
against the policyholder. 

They provide: 


Rule 18(b)—‘“Whenever a claim is one 
heretofore cognizable only after another 
claim has been prosecuted to a conclusion, 
the two claims may be joined in a single 
action.” 

Rule 20—“All persons may be joined in 
one action as defendants if there is asserted 
against them jointly, severally, or in the 
alternative, any right to relief in respect 
of or arising out of the same transaction, 
occurrence, or series of transactions or 0c- 
currences and if any question of law or 
fact common to all of them will arise in the 
action. * * * Judgment may be given *** 
against one or more defendants according 
to their respective liabilities.” 

Rule 8(a)-(3)—“Relief in the alterna- 
tive or of several different types may be 
demanded.” 


°Cf. New York Indemnity Co. v. Ewen, 221 Ky. 
114, 298 S. W. 182; Metropolitan Casualty Co. v. 
Albritton, 214 Ky. 16, 282 S. W. 187. 
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The claim of one injured by a policyholder 
against the insurance carrier would seem to 
be “a claim heretofore cognizable only after 
another claim [i. e., the claim against the 
policyholder ] has been prosecuted to a con- 
clusion.” If so, Rule 18 expressly authorizes 
its joinder with the claim against the policy- 
holder. 

Likewise the claim against the insurance 
carrier and that against the policyholder 
(although one arises from a tort and the other 
from a contract) may well be held to arise 
“out of the same transaction” (i. e., the ac- 
cident) and involve common questions of law 
and fact within the meaning of Rule 20. 


If so, it would appear that a claim against 
the policyholder and his insurance carrier may 
be joined under Rule 18(b); both the policy- 
holder and the insurance carrier may be made 
parties under Rule 20; and relief may be 
sought against them in the alternative under 
Rule 8(a) (3). 


General Authorities On Joinder 

The general authorities involving situations 
where the claimant has a right against the in- 
surance carrier are in the utmost confusion 
on this question of joinder. 

1. Many courts have held that the insur- 
ance carrier and the policyholder can be 
joined in the same action, in cases ranging 
from (a) those involving a mere policy or 
statutory provision making the insurance 
carrier liable to the claimant to (b) those cases 
where an express statutory right of joinder 
was given.” 


‘See Hodges v. Wells, 226 Ala. 558, 147 So. 672; 
McWhorter Transfer Co. v. Peck, 232 Ala. 143, 167 
So. 201; Auto Mutual Ind. Co. v. Moore, 179 So. 
368 (Ala.); Gugliemetti v. Graham, 50 Cal. App. 
268, 195 P. 64; Moore v. Los Angeles Iron & Steel 
Co., et al., 89 Fed. 73 (C. C. Cal.); Biller, et al., v. 
Meyer, 33 F. (2d) 440 (C. C. A. 7); Daniel v. Bur- 
dette, et al., 24 F. Supp. 218 (D. C. S. C.); Laster 
v. Maryland Casualty Co., 46 Ga. App. 620, 168 S. 
E. 128; La Hatte, et al., v. Walton, 181 Ga. 785, 
184 S. E. 278 (but see Russell v. Burroughs, 183 Ga. 
361, 188 S. E. 451); Twichell v. Hetzel, 145 Kan. 
139, 64 P. (2d) 557; Lorando v. Gethro, 228 Mass. 
181, 117 N. E. 185 (in equity after judgment against 
insured) ; Lopez v. Townsend, 37 N. M. 574, 25 P. 
(2d) 809; Harrison v. Southern Transit Co., 192 N. 
C. 545, 135 S. E. 460; Jacobson v. Howard, 164 Okla. 
88, 23 P. (2d) 185; Enders v. Longmire, 179 Okla. 
633, 67 P. (2d) 12; American Fidelity & Cas. Co. v. 
Bennett, 76 P. (2d) 245 (Okla.); Piper v. American 
Fidelity & Casualty Co., 157 S. C. 106, 154 S. E. 106; 
Andrews v. Poole, 182 S. C. 206, 188 S. E. 860; West- 
ern Auto Casualty Co. v. Burnell, 17 Tenn. App. 687, 
‘1S. W. (2d) 474; American Indemnity Co. v. Mar- 
tin, Tex. Civil. App., 54 S. W. (2d) 542 (even when 
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2. Conversely other courts have held that 
the insurance carrier can not be joined in an 
action against a policyholder in cases varying 
from (a) those involving a mere policy or 
statutory provision making the insurance 
carrier liable to the claimant to (b) those 
where a statute expressly denied the right.’ 

3. In a few instances claimants have been 
allowed to sue insurance carriers without 
joining policyholders.” 


*See Smith Stage Co. v. Eckert, 21 Ariz. 28, 184 
P. 1001 (statute prohibited joining contract and tort 
actions); Universal Auto Ins. Co. v. Denton, 185 
Ark. 899, 50 S. 'W. (2d) 592; (but see, Cas. Rec. 
Exch. of Kansas City v. Bounds, 191 Ark. 934, 88 
S. W. (2d) 836; Van Derhoof v. Chambon, 121 Cal. 
App. 118, 8 P. (2d) 925; Bartlett v. Travelers Ins. 
Co., 117 Conn. 147, 167 A. 180; Northam, et al., v. 
Casualty Co. of America, 177 Fed. 981 (C. C. D. 
Mont.); Charlton v. Van Etten, et al., 55 F. (2d) 
419 (D. C. D. Minn.) ; Jones v. U.S. F. & G. Co., 
19 F. Supp. 799 (D. C. Fla.); Artille v. Davidson, 
170 So. 707 (Fla.); Russell v. Burroughs, 183 Ga. 
361, 188 S. E. 451; Ellis v. Bruce, 215 Ia. 308, 245 
N. W. 320; Alpin v. Smith, 197 Ia. 388, 197 N. W. 
316; N. Y. Indemnity Co. v. Ewen, 221 Ky. 114, 
298 S. W. 182; Kertson v. Johnson, 185 Minn. 591, 
242 N. W. 329; Owens v. Gulf S. I. R. Co., 118 Miss. 
437, 79 So. 348; Conley v. U. S. F. & G. Co., 98 
Mont. 31, 37 P. (2d) 565; Williams v. Frederickson 
Motor Express Line, 195 N. C. 682, 143 S. E. 256 
(where statute prohibited joinder); Steinbach v. 
Maryland Casualty Co., 15 Ohio App. 392; «Cox v. 
Employers Liability Assurance Corp., 196 S. E. 549 
(S. C.); Zeigler v. Ryan, 63 S. D. 607, 262 N. W. 
200; Gray v. Houck, 167 Tenn. 233, 68 S. W. (2d) 
117; American Fidelity & Casualty Co. v. McClendon, 
125 Tex. 41, 81 S. W. (2d) 493; Moxon v. Ray, 125 
Tex. 24, 81 S. W. (2d) 488; Grasso v. Cannon Ball 
Motor Freight Lines, 125 Tex. 154, 81 S. W. (2d) 
482; Cuellar v. Moore (Tex. Civ. App.), 55 S. W. 
(2d) 244; Employers Liability Assurance Corp. v. 
Taylor, 164 Va. 103, 178 S. E. 772; Kesseliff v. Sun- 
set Highway Motor Freight Co., 187 Wash. 642, 60 
P. (2d) 720; Mitchell v. Cadwell, 188 Wash. 257, 62 
P. 41; Conwell v. Hays, 103 W. Va. 69, 136 S. E. 
604; Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224 
(if policy provides for no action against insurance 
carrier until judgment obtained against insured) ; 
and Polzin v. Wachtl, 209 Wis. 289; 245 N. W. 182 
(even if indemnity bond compulsorily taken out) ; 
Baker v. Tormey, 209 Wis. 627, 245 N. W. 652. 

“See Great American Indemnity Co. v. Vickers, 
183 Ga. 233, 188 S. E. 24; Elliott v. Indemnity Ins. 
Co., 201 Wis. 445, 230 N. W. 87 (under statute 
simply making insurance company liable to claim- 
ants); and Edwards v. Royal Indemnity Co., 182 
La. 171, 161 So. 191 (under express statutory pro- 
vision). 





policy provided no action could be maintained against 
insurance carrier until after judgment against the 
insured) ; McLaughlin v. Shelton Auto Transp. Co., 
139 Wash. 253, 246 P. 575; Cramblitt v. Standard 
Acc. Ins. Co., 116 W. Va. 359, 180 S. E. 434; Heinzen 
v. Nuprienak, 208 Wis. 512, 243 N. W. 448. 
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Consideration of the new Federal Rules 
and of the general authorities indicates that 
Federal Courts may well hold that claimants 
can join liability insurance carriers as de- 
fendants in actions against policyholders. 


II. Possibility of policyholder making 
insurance carrier a party. 


Rule 14 provides: 


(a) “* * * a defendant may move for 
leave as third-party plaintiff to serve a sum- 
mons and complaint upon a person not a 
party to the action who is or may be liable 
to him or to the plaintiff for all or part of 
the plaintiff's claim against him. * * * 
The third-party defendant is bound by the 
adjudication of the third-party plaintiff's 
liability to the plaintiff, as well as of his 
own to the plaintiff or to the third-party 
plaintiff.” 

(b) “When a counterclaim is asserted 
against a plaintiff, he may cause a third 
party to be brought in under circumstances 
which under this rule would entitle a de- 
fendant to do so.” 


It should be noted under Rule 14 that (1) 
the policyholder has no absolute right to cite 
in his insurance carrier, but can only do so up- 
on motion sustained by the court, and (2) in 
the ordinary case the policyholder would have 
no incentive to cite in his insurance carrier. 

However, insurance carriers can expect 
trouble under this Rule 14 (a) where the in- 
surance carrier disclaims liability, (b) where 
the insurance carrier attempts to handle the 
case under a reservation of rights, (c) where 
the insurance carrier has refused to make a 
settlement within its policy limits, which the 
policyholder insists should be made, and (d) 
where there is collusion between claimants and 
policyholders. 

In each of these cases the policyholder will 
have a direct interest in citing in his insur- 
ance carrier and insisting on a determination 
of the issues between himself and his insur- 
ance carrier simultaneously with the determi- 
nation of the issues between the claimant and 
himself. Furthermore, it appears to be with- 
in the spirit of the new Federal Rules for the 
Court to allow such a joinder of the insurance 
carrier in some of these situations. 


Similar third-party interpleader practice 
has been developed in a number of jurisdic- 
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tions.’ Its further development is highly 
probable. ‘ 

It appears certain that Federal Cour; 
may allow both claimants and _ policyholders 
to bring in insurance carriers as third parties 
under certain circumstances. However, that 
right may be limited to some extent. (Cop. 
sequently it is of vital importance to liability 
insurance companies to assist in developing 
a helpful, rather than a harmful, practice 
under the new Federal Rules by properly pre- 
senting the matter to Federal Courts in the 
first cases in which insurance carriers are at. 
tempted to be joined under the new Rules, 


III. Suggestions for possible prevention 
of joinder of liability insurance carriers jp 
suit against policyholders. 


(1) Policy Provisions 

Those liability insurance companies, which 
have not already done so, should give im- 
mediate attention to providing in their policies 
(a) that no action shall lie against them until 
after the amount of the policyholder’s obliga- 
tion to pay has been determined by final 
judgment and (b) that no person, whether « 
claimant or a policyholder, shall have any 
right to join them as a defendant in any at- 
tion against a policyholder to determine his 
liability.” 

Such provisions should be upheld (a) in 
policies voluntarily carried (i. e., not required 
by statute), (b) in policies compulsorily car- 
ried and (c) under statutes giving claimants 
direct rights against insurance carriers unless 
an express right of joinder is conferred by 
statute.” 


"U. S. Supreme Cout Admiralty Rules, Rule 56; 
Pa. Stat. Ann. (Purdon, 1936), Tit. 12, §141; Wi. 
Stat. (1935) $§260.19, 260.20; N. Y. C. P. A. (1937) 
§$193 (2), 211 (a); La. Code Practice (Dart 1932 
$§378-388 ; Lottman v. Cuilla, 288 S. W. 123 (Texas); 
Hejza v. N. Y. Central R. Co., 230 App. Div. 624, 
246 N. Y. S. 34; Lowry and Co., Inc. v. National 
City Bank of New York, 28 F. (2d) 895 (S. D. ¥. 
Y., 1928) ; Yellow Cab Co. of Philadelphia v. Rods- 
ers, 61 F. (2d) 729 (C. C. A. 3rd, 1932). 

“Condition 13 of the Standard Automobile Policy, 
substantially embodies these suggested provisions; but 
it is felt that Condition 13 can be strengthened (save 
in those few states where statutes authorize joinder) 
by stating categorically that no right of joinder shall 
exist. Condition 13 now merely provides that “noth- 
ing contained in this policy” shall give any right of 
joinder. 

"Cf. Smith Stage Co. v. Eckert, 21 Ariz. 28, 18 
P. 1001; Lorando v. Gethro, et al., 228 Mass. 181, 
117 N. E. 185; Capelle v. U. S. F. & G. Co., 80%. 


(Continued on Next Page) 
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(2) Non-Joinder May Be Substantive Right 
“In States where no right of joinder exists, 
it should be contended that the right of non- 
isinder is a substantive right controlled by 
State law’ and not a matter of procedure con- 
trolled by the Federal Rules. 

The right of joinder was considered a sub- 
santive right in Kerton v. Johnson, 185 
Minn, 591, 242 N. W. 329, where the Court 


said: 


“The provision of the Wisconsin statute 
read into every policy in force in that 
State creates a direct liability and does not 
defer its enforcement. Therefore, that 
liability will be enforced in this State, and 
the insurer may be joined by virtue, not 
of Wisconsin procedure, but of the nature 
oi the substantive liability created by the 
tenor of the insurance policy as provided 
by the law of that State.” 


If this be a correct interpretation, it must 
conversely be true that the right of non-joinder 
is a substantive right. 

The Mississippi Supreme Court also treated 
a statutory right of joinder as a substantive 
right in Burkett v. Globe Indemnity Co., 181 
So. 316 (Miss.). 


3) Federal Rules Empower Court to Grant 
Separate Trials 

The real evil to be avoided is to prevent 
juries from knowing that the policyholder has 
| liability insurance coverage. Even though 
the insurance carrier is joined as a party de- 
fendant in an action against the policyholder, 
still Federal Courts can prevent prejudice by 
exercising their right of granting separate 
trials. 

The new Federal Rules provide: 


Rule 42(b)—‘The Court * * * to 
avoid prejudice may order a_ separate 
trial of any claim, cross claim, counter- 
claim, or third-party claim, or of any sep- 
‘Since the decision of Erie R. Co. v. Tompkins, 

304 U.S. 64 overruling Swift v. Tyson, 16 Pet. 1, it 
is established that Federal Courts must follow the 
substantive law of the States in which they sit. 


(Continued from Previous Page) 

H. 481, 120 A. 556; Damiano v. Damiano, 6 N. J. 
Misc. 849, 143 A. 3; Gray v. Houck, 167 Tenn. 233, 
68S. W. (2d) 117; Employers’ Liab. Assur. Corp. 
V. Taylor, 164 Va. 103, 178 S. E. 772; Morgan v. 
Hunt, et al., 196 Wis. 208, 220 N. W. 224; Bergstein 
V. Popkin, 202 Wis. 625, 233 N. W. 572; Polzin v. 
Wachtl, 209 Wis. 289, 245 N. W. 182. 
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arate issue or of any number of claims, 
cross-claims, counterclaims, third-party 
claims, or issues.” 

Rule 20(b)—“The court * * * may order 
separate trials * * * to prevent * * * pre- 
judice.” 


In support of the contention that a separate 
trial should be granted, insurance carriers 
should rely on those numerous cases holding 
that juries may not be apprized of the fact 
that a litigant is covered by liability insur- 
ance, because of the well-known tendency 


(a) By evidence, counsel’s statement, or argument. 

*Standridge v. Martin, 84 So. 266, (Ala.); Fike v. 
Grant, 39 Ariz. 549, 8 P. (2d) 242; Peay v. Panich, 
191 Ark. 538, 87 S. W. (2d) 23; Packard v. Moore, 
64 P. (2d) 1188 (Cal.) ; Phelps v. Loustalet, 91 Colo. 
350, 14 P. (2d) 1011; Blatz v. Wilson, 170 A. 808 
(Del.) ; Tupollo v. Grant, 42 F. (2d) 18 (C.C. A. 4); 
Ingerick v. Mess, 63 F. (2d) 233 (C. C. A. 2); De- 
catur Chev. Co. v. White, 51 Ga. App. 362, 180 S. E. 
377; Curtis v. Ficken, 52 Ida. 426, 16 P. (2d) 977; 
Martin v. Lilly, 188 Ind. 139, 121 N. E. 443; Ruther- 
ford v. Gilchrist, 218 Ia. 1169, 255 N. W. 516; Forsyth 
v. Church, 141 Kan. 687, 42 P. (2d) 975; Trevillian v. 
Boswell, 241 Ky. 237, 43 S. W. (2d) 715; Poland v. 
Dunbar, 157 A. 381 (Me.) ; Int’] Co. v. Clark, 147 Md. 
34, 127 A. 647; Janse v. Haywood, 270 Mich. 622, 
259 N. W. 347; Herring v. Daly, 80 Miss. 340, 31 So. 
790; Buehler v. Festus, 119 S. W. (2d) 961 (Mo.); 
Vonault v. O’Rourke, 97 Mont. 92, 33 P. (2d) 535; 
Fielding v. Publix, 265 N. W. 726 (Neb.); Gerry v. 
Neugebauer, 83 N. H. 23, 136 A. 751; Goodman v. 
Guida, 150 Misc. 677, 269 N. Y. S. 811; Luttrell v. 
Hardin, 193 N. C. 266, 136 S. E. 726; Stoskoff v. 
Wicklund, 193 N. W. 312 (N. D.) ; Messinger v. Karg, 
48 O. App. 244, 192 N. E. 864; Dolliver v. Lathion, 
82 P. (2d) 675 (Okla.); Hollis v. U. S. Glass Co., 
220 Pa. 49, 69 A. 55; St. Jean v. Lippitt, 69 A. 604 
(R.1.); Young v. Smith, 168 S. C. 362, 167 S. E. 669; 
Kloppenburg v. Kloppenburg, 280 N. W. 209 (S. D.) ; 
Prewitt-Spurr v. Woodall, 115 Tenn. 605, 90 S. W. 
623; Texas L. & P. Co. v. Stone, 84 S. W. (2d) 738 
(Tex.) ; Balle v. Smith, 81 Utah, 179, 17 P. (2d) 224; 
Ryan v. Barrett, 105 Vt. 21, 162 A. 793; Lanham v. 
Bond, 157 Va. 167, 160 S. E. 89; Fleming v. Hartrick, 
105 W. Va. 135, 141 S. E. 628; Papke v. Haerle, 189 
Wis. 156, 207 N. W. 261; Eagan v. O’Malley, 45 Wyo. 
505, 21 P. (2d) 821. 

(b) By examination of prospective jurors. 

Williams v. Cantwell, 114 Ark., 542, 170 S. W. 250; 
Robinson v. Wada, 10 Cal. App. (2d) 5, 51P. (2d) 
171; Pickwick Stage Lines v. Edwards, 64 F. (2d) 
758 (C. C. A. 10); Hoagland v. Chestnut Farms, 72 
F. (2d) 729; McCarthy v. Spring Valley Coal Co., 
232 Ill. 473, 83 N. E. 957; Inland Steel Co. v. Gille- 
spie, 181 Ind. 633, 104 N. E. 76; Miller v. Kooker, 
224 N. W. 46 (Ia.); Van Pelt v. Richards, 132 Kan. 
581, 296 P. 737; Trevillian v. Boswell, 241 Ky. 237, 
43 S. W. (2d) 715; Morrison v. McCoy, 266 Mich. 
693, 256 N. W. 49; Wininger v. Bennett, 104 S. W. 
(2d) 413 (Mo.); Wilson v. Thurston Co., 82 Mont. 
492, 267 P. 801; Pleva v. Gootszeit, 176 A. 706; 


(Continued on Next Page) 
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of jurors to fail to consider the merits if a 
litigant is insured. 

In most cases where the insurance carrier is 
joined at the instance of the claimant, the 
answer of the insurance carrier will consist 
largely of setting forth the provisions of the 
policy and in substance admitting liability 
for the amount of any final judgment against 
its insured within its policy limits. In those 
cases there will really be no issue about the 
insurance company’s ultimate liability; and 
the court clearly should grant separate trials 
if the case is a jury case. 

In most cases where the insurance carrier 
is joined at the instance of the policyholder, 
a real controversy as to the insurance carrier’s 
liability will be involved. However, that 
liability will generally depend on an issue 
foreign to the issue between the claimant and 
the policyholder. If so, the Court should 
determine the insurance carrier’s liability by 
separate trial after the policyholder’s liability 
has been fixed. 


(4) Declaratory Judgment Suits 
Where an actual controversy as to cover- 
age arises between the policyholder and the 
insurance carrier, the insurance carrier may 
generally avail itself of the provision of the 
Federal Declaratory Judgment Act.” The 


“48 Stat. 955; 49 Stat. 1027; U.S. C. Tit. 28, §400; 
Central Surety & Ins. Corp. v. Caswell, 91 F. (2d) 
607 (D. C. Fla.); Associated Indemnity Corp. v. 
Manning, 92 F. (2d) 168 (D. C. Wash.); Aetna 
Casualty & Surety Co. v. Quarles, 92 F. (2d) 321 
(D. C. S. C.) ; Farm Mutual Auto Ins. Co. v. Daniel, 
92 F. (2d) 838 (D. C. Va.); Southern Underwriters 
v. Dunn, 96 F. (2d) 224 (D. C. Tex.) ; Ohio Casualty 





(Continued from Previous Page) 
Rothenberg v. Collins, 161 App. Div. 387, 146 N. 
Y. S. 762; Hoge v. Soissons, 48 O. App. 221, 192 
N. E. 860; Harris v. Elliott, 61 P. (2d) 1089; Gor- 
don v. Lopez, 172 S. W. 987 (Tex.); Cady v. Long, 
95 Vt. 287, 115 A. 140; Alexiou v. Nockas, 171 Wash. 
369, 17 P. (2d) 911; Adams v. Cline, 101 W. Va. 35, 
131 S. E. 867; Walker v. Pomush, 206 Wis. 45, 238 
N. W. 859. 
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test of jurisdictional amount has been hej 
to be the maximum amount for which the jp. 
surance carrier may be liable under its 
policy.” Consequently jurisdictional amoyp, 
($3,000.) and diversity of citizenship ay 
therefore federal jurisdiction will usually be 
present. 
IV. Conclusion 

The past year has brought startling change 
in Federal practice. 

Heretofore the practice in common hy 
actions in Federal District Courts was cop. 
trolled by the practice of the States in whic 
those courts sat. Now it is governed by ay 
elaborate set of Federal Rules, and, where cop. 
flicting, the State practice is disregarded, 

Heretofore Federal Courts were free to and 
did make their own substantive law in mos 
instances. (Swift v. Tyson, 16 Pet. 1); and 
consequently there existed an _ independent 
body of Federal substantive law in many in. 
stances entirely different from that of the 
States. Now Federal Courts sitting in 4 
State must follow the substantive law of that 
State. (Erie R. Co. v. Tompkins, 304 U. 
S. 64.) 

These recent far-reaching changes make it 
essential that representatives of liability in. 
surance carriers give real thought to the new 
procedural and substantive law prevailing in 
Federal Courts. 


"Commercial Casualty Ins. Co. v. Humphrey, 13 
F. Supp. 174 (D. C. Tex.). 





Ins. Co. v. Plummer, et al., 13 F. Supp. 169 (D.C. 
Tex.) ; Commercial Casualty Ins. Co. v. Humphrey, 
13 F. Supp. 174 (D. C. Tex.) ; Associated Indemnity 
Corp. v. Manning, 16 F. Supp. 430 (D. C. Wash.); 
Western Casualty & Surety Co. v. Beverforden, 1 
F. Supp. 928 (D. C. Mo.); Ohio Casualty Ins. Co. 
v. Marr, 21 F. Supp. 217 (D. C. Okla.); Buildes 
& Manufacturers Mut. Casualty Co. v. Paquette, 21 
F. Supp. 858 (D. C. Me.); American Motorists 
Ins. Co. v. Busch, et al., 22 F. Supp. 72 (D. C. Cal.); 
Employers’ Liability Assur. Corp. Ltd. v. Carnes & 
Co., 22 F. Supp. 259 (D. C. Cal.); Maryland 
Casualty Co. v. Hubbard, 22 F. Supp. 697 (D.C. 
Cal.). 
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Violation of Law Clauses in Health and Accident 
Insurance Policies 


By Estes KEFAUVER 
Chattanooga, Tennessee 


(Address Delivered at 1938 Convention at Mackinac Island, Michigan) 


T is a sincere pleasure for me to have the 

honor of speaking before this group, al- 
though I confess that it is with some hesitancy 
that I undertake it. You know that we of 
the South—of the white columns and the 
dark population and frosted mint julep—have 
avery great admiration for the fast-working 
precision of the minds of you Northern and 
Western gentlemen. Our methods and our 
practices are of a different order. 

I shall never forget the example of this 
given by Grafton Green, who is Chief Justice 
of the Supreme Court of our State, when he 
told of the rural Justice of the Peace who 
happened to come to Nashville and dropped 
in to see how the Supreme Court operated. 
He sat very quietly in a corner of the court 
room and watched case after case as it was 
argued, and he noted at the conclusion of the 
argument of each case the Chief Justice would 
lean forward and state to counsel: “Very 
well, sir, pass in the record, and on the next 
opinion day the Court will announce its judg- 
ment.” The rural magistrate was greatly im- 
pressed by the solemnity of the proceedings, 
and he determined to make his own small 
court a more dignified and impressive one. 
Afew days after he returned to his home and 
duties a law suit was tried before him. It 
was a suit on account for $29.41. The law- 
yers and the witnesses appeared and the case 
was tried and after the windy argument of 
counsel was concluded the magistrate leaned 
lorward in his best judicial manner and said 
very solemnly: “Very well, gentlemen, pass 
in the statement of account, and on next 
Tuesday the Court will announce its judgment 
lor the plaintiff in the sum of $29.41.” 

However, despite any sectional differences, 
we of this group have a great deal in com- 
mon. The most important of these common 
denominators we have is our mutual interest 
in points of insurance law. 

As the subject of my paper indicates, I 
have chosen for brief discussion that clause 
which so frequently appears in policies— 
especially policies of the industrial type— 
Which provides for non-coverage in the event 


the insured loses his or her life while, or in 
consequence of, violating the law. As I pre- 
pared this paper I realized that my title was 
really improper, as many of the cases involved 
policies of other than health and accident in- 
surance, but I have not let this topical restric- 
tion interfere with the latitude of my discus- 
sion, and I hope that you will indulge me for 
ignoring the restricted subject which I took. 
However, I hasten to assure you that this will 
not unduly prolong my remarks. I promise 
you to be brief. 

A common form of this clause is one which 
reads that there shall be no coverage “if the 
insured shall die as the result of acts com- 
mitted by him while in the commission of some 
act in violation of the law.” 

We must recognize at the very beginning 
that, inasmuch as this clause constitutes an 
exception to the general coverage, the burden 
of proving the exception is, of course, upon 
the insurer. Such reasoning is so well known 
as to require no elaboration. But certain 
questions that must naturally arise, and the 
questions that I shall try to at least partially 
answer are: What constitutes a violation of 
the law within the meaning of the above 
phrase? Is such a clause given effect by the 
courts? Must there be causal connection be- 
tween the unlawful act and the death? What 
constitutes such causal connection? 

These questions, and others which you un- 
doubtedly have in mind, are best answered by 
going directly to the decisions of the courts. 
There have been many cases that have dealt 
with this clause. I have listed all those that 
I have examined in an appendix to this paper, 
so that they are available for reference, but 
I am not going to go into a discussion of all 
of them. It is my intention to consider a 
few which I regard as bringing out with par- 
ticular clarity the points of law and the fine 
distinctions in which we as attorneys are in- . 
terested. 

One very interesting case is that of Federal 
Life Ins. Co. v. Zebec, which is found in 82 
Fed. (2) at page 961. In that case the in- 
sured was killed while trespassing on a rail- 
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road track. Although there was no statute 
in Indiana (the place of the accident), which 
made it unlawful for a person to walk upon 
a railroad track, the company insisted that 
the decedent in going upon the track was a 
trespasser under the common law, and that 
consequently recovery should be denied be- 
cause the policy provided that the insurer 
should not be bound in case of death occur- 
ring as the result of an illegal act. However, 
the court pointed out that in Indiana all com- 
mon law offenses have been abolished, and 
furthermore, that there was an implied license 
from the railroad company to the public and 
pedestrians to use the right of way as decedent 
was using it at the time he was killed. They 
accordingly held against the company’s con- 
tention, and I think properly so, as not even 
an ordinance, much less a statute, had been 
plead. 

It occasionally happens that we find cases 
that are rather contradictory. For example, 
there is a division of opinion as to whether or 
not the violation of an ordinance constitutes 
such a violation of the law as to permit an in- 
surer the defense afforded by the clause which 
we now have under consideration. In the 
case of Washington Fidelity National Ins. Co. 
v. Herbert, an Ohio case, reported in 195 N. 
E. 942, it appears that insured was killed at 
an intersection and that he had failed to stop 
on entering the intersection, although there 
was a stop sign there and although there was 
an ordinance requiring him to stop there. 
The trial court refused to allow the defendant 
insurer to prove this ordinance and held that 
an ordinance was not law as contemplated by 
the policy, and that accordingly the violation 
of an ordinance is not violation of law. It 
would appear that this is straining the ob- 
vious intention of the policy very much. 

A better reasoned decision, I believe, is that 
in the case of Phoenix Indemnity Co. v. Bar- 
rett, reported in 167 Tenn. at page 116. In 
that case, in an opinion by Mr. Justice 
Chambliss, who is the father and grandfather 
of two of my partners, the opposite view is 
taken. Mr. Justice Chambliss says: 


“With respect to the insistence that the 
words ‘in violation of law’ do not apply to 
this municipal ordinance, we think there 
can be no doubt that the Chancellor was 
correct in following the opinion of the Su- 
preme Court of the United States in U. S. 
Fidelity & Guaranty Co. v. Guenther, 281 
U. S. 34, 50 S. Ct. 165, 166, 74 L. Ed. 
683, wherein this question was directly 


INSURANCE COUNSEL JOURNAL 


January, 1939 


dealt with. As said by Mr. Justice Sap. 
ford in that case: ‘When the words of the 
exclusion clause are taken in their ordinary 
meaning they are free from any ambiguity 
*eex4*** The plain and evident purpose 
of the clause was to prevent the company 
from being held liable for any accident ¢. 
curing by reason of the age of the operator 
the automobile was being operated in viola. 
tion of the law.’ And further: ‘The 
clause uses the broad phrase ‘fixed by law’ 
in which the term ‘law’ is used in a gep. 
eral sense, as meaning the rules of action 
or conduct duly prescribed by controlling 
authority, and having binding legal force: 
including valid municipal ordinances a 
well as statutes.’ What is here said js 
equally applicable to the broad phrase ‘in 
violation of law’ as used in the instant con. 
tract.” 


This reasoning is recognized in a Tennessee 
Appeals decision of Life & Casualty Ins Co. 
v. Gardner, 108 S. W. (2d) 1100, but in that 
case the court held against the insurer on the 
ground that there was insufficient causal con- 
nection between the violation of the ordinance 
and the accidental death. 

Still another case involving the violation 
of an ordinance is that of Reynolds v. Life 
& Casualty Ins. Co. which is found in 164 S. 
E. at page 602. This is a South Carolina 
case which started the company out under 
something of a handicap. It involved the 
death of the insured by reason of an auto- 
mobile collision while he was riding on the 
running board of a car. The company under- 
took to defend on the violation of the law 
clause because there was a city ordinance 
which held that it was unlawful to allow any- 
one to ride upon the running board of an auto- 
mobile. This was at best an ambiguously 
worded ordinance, as the claimant asserted, 
with some degree of logic, that the only un 
lawful act was on the part of the driver of 
the car who allowed the insured to so ride— 
but the court obviated this rather technical 
argument by holding that there was insul- 
ficient causal connection between the viol 
tion of the ordinance, if it was violated, and 
the death of the insured, and so held against 
company. @ 

In studying the various authorities, It 5 
remarkable to note how many of them art 
to be found in the states of the Deep South. 
We presume that this is because the Negro 
population is especially addicted to the type 
of policy which customarily contains this 
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yjolation of law clause. Doubtless the names 
of the companies have been an attraction; 
sich names as United Order of the Golden 
Cross, the Afro-American Insurance Com- 
pany, Supreme Tribe of Ben Hur, and The 
Empire State Degree of Honor. Certain it 
is that there are more decisions in Louisiana 
than in almost any other state. 

There is an interesting application of the 
dause that is to be found in the case of 
Landry «. Independent National Life Ins. Co., 
135 So. 110, and 17 La. App. at page 10. In 
that case the insured, a gentleman of color, 
was employed by a colored chartered social 
club at night as a card dealer in poker games 
—(“unless this occupation appeared on his ap- 
plication for insurance, we think that the com- 
pany might well have argued the defense of 
the ‘more hazardous occupation!’’’). His 
duties. according to the opinion of the court, 
consisted of dealing cards and handling poker 
chips used in playing. We quote from the 
opinion: 


“It appears that one of the players was 
marking the cards and the deceased order- 
ed him to ‘cash in’ his chips and leave the 
game, whereupon the player replied, ‘It 
looks like you have something against me, 
as you have been picking on me all night,’ 
and departed from the game. About 
twenty minutes later he returned and im- 
mediately upon opening the door leading 
to the card room, fired two shots from a 
revolver, one of which struck the assured 
in the body, the latter being still seated at 
the card table, and the other striking an- 
other employee. The assured died from the 
wound. The evidence also shows that the 
club charged a small fee, known as a ‘cut’ 
for each deal, which was collected by the 
deceased. 

“In the argument in this court little at- 
tention was paid by counsel for appellee to 
the question of whether or not the deceased 
at the time of his death was engaged in an 
illegal occupation; indeed, the point was 
feebly contested by him, if disputed at all. 
As a matter of fact, we find that the de- 
ceased was engaged in a violation of the 


gambling laws of the state at the time he 
Was shot #3 9? 


A very nice and subtle distinction is to be 
found in certain cases involving this clause 
where the insured, a woman, dies as a result 
ol an attempted abortion—which she herself 
Was trying to perform. There are several 
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cases in which these facts are considered and 
passed upon. 

One is that of Simmons v. Victory Indus- 
trial Life Ins. Co. of Louisiana, reported in 
139 So. 68, and in 18 L. App. at page 660. 
In that case the deceased was an unmarried 
female, 23 years of age. She died as the re- 
sult of blood poisoning or septicemia, result- 
ing from an intentional miscarriage or abor- 
tion. On the trial of the case on its merits 
the defendant placed on the stand as its wit- 
ness the attending physician of the insured, 
and ‘sought to prove by him that the deceased 
had confided to him that she was in a pregnant 
condition and that she took about forty grains 
of quinine for the purpose of bringing on an 
abortion. The attorney for the plaintiff ob- 
jected to the doctor’s testimony on the ground 
that it had to do with privileged communica- 
tions. The trial court sustained the objec- 
tion. 

The Court of Appeals held that it was un- 
necessary to pass upon the admissibility of 
the evidence, inasmuch as even if such evi- 
dence were admitted, it would not permit the 
insurer to avail itself of the defense of the 
“violation of law” clause. The court based 
this conclusion on the ground that the legis- 
lature only makes it unlawful for one to at- 
tempt an abortion on the person of another, 
and that inasmuch as it is elementary that 
the criminal laws are strictly construed, it 
could not be held that the insured was violat- 
ing any criminal law of the state. This is 
a rather fine distinction, but apparently is 
sound, as there are several other decisions to 
the same effect. (See appendix). 

A colorful Florida decision, that of Afro- 
American Life Ins. Co. v. Jones, holds that a 
person who meets his death by execution is 
not within the exception afforded by such a 
clause as we are considering. This holding 
is despite the fact that such execution was the 
direct result of the insured’s unlawful act. 
Apparently the court reasons that there has 
been an intervening cause in the chain of 
events, to-wit, the judgment of the court. In 
other words, it is contemplated that the death 
must be the natural result of the illegal act 
rather than the result thereof by artificial 
or technical means. 

A case in which I was counsel and which 
first interested me in the study of this par- 
ticular clause, was that of Life & Casualty 
Ins. Co. v. Hargraves, which is reported in 
169 Tennessee at page 388. In that case 
the insured was a Negro and a bootlegger. 
At the time of his untimely end he was under 
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a criminal charge and out on bond, and hav- 
ing been surrendered by his bondsmen, two 
police officers were detailed to arrest him. 
After one or more calls at his home and in- 
quiries in the neighborhood, one of the officers 
came upon him about 8:00 p. m., and under- 
took to place him under arrest. The insured 
resisted, striking and injuring the officer. A 
desperate fight between the men ensued, the 
insured drawing a knife and the officer shoot- 
ing the insured three times. The insured 
finally started to run, when another officer 
coming up fired twice at him. The insured 
died as the result of the wounds which he re- 
ceived while fighting with the officer or while 
running away. The Court of Appeals held 
that, in the absence of any showing to the 
contrary, the insured might have died as the 
result of the wounds received while running, 
and that inasmuch as the policy provided that 
he must meet his death while “in the com- 
mission of some act in violation of law” and 
inasmuch as the fatal shot may have been 
fired after the fighting had ceased, the in- 
surer was liable. The Supreme Court held 
that this view was too narrow, and goes on to 
say that if one commits a felonious assault, 
he loses his life in the commission of an un- 
lawful act whether the fatal shot is fired while 
he is actually engaged in the assault or while 
he is in the act of fleeing the immediate scene. 
The court thereupon reversed the action of 
the lower courts and dismissed the suit. For 
which action I was, needless to say, very 
thankful. 

A somewhat similar case, but one which is 
distinguishable in several features, is that of 
Sovereign Camp of Woodmen of the World v. 
Rivera, 110 S. W. (2d) 1213. This is a 
Texas case, and partakes of all the gun-play 
and glamour of the pulp magazine western 
story. It seems that Rivera was an alleged 
bootlegger and that upon this particular oc- 
casion officers had entered his home without 
the proper search warrant—indeed without 
any search warrant at all—and that they ran 
across some whiskey which Rivera was keep- 
ing, believe it or not—in hot water bottles. 
They undertook to arrest Rivera, who there- 
upon became excited, seized the whiskey con- 
tainers and succeeded in emptying the whiskey 
out—after which he engaged in a terrific 
struggle with one of the officers. Although 
he was unarmed, he was giving a good ac- 
count of himself, using only his natural 
weapons, such as teeth, fists, etc., when one 
or both of the officers shot him through the 
head, causing his immediate and unquestion- 
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ed decease. The appellate court ruled tha 
the officers were the ones who were violatip 
the law and that the insured was justified jp 
undertaking to protect his constitution 
rights. Consequently the company’s ¢op. 
tention was overruled, and judgment againg 
it was affirmed. 

The next type of law violation which ye 
will consider is probably the most wide-spread 
and consequently of more than ordinary jp. 
terest. It involves the situation where an jp. 
sured dies as the result of driving while drunk. 
Due to the fact that I reside in a dry state, 
Tennessee, I anticipate having no such suit 
arise, but there are doubtless others who will 
have such cases, and for their benefit I pre. 
sent the following: 

The Louisiana case of Geddes & Moss Un. 
dertaking & Embalming Co. Ltd. v. First No- 
tional Life Ins. Co., which is reported in 167 
So. at page 81, is directly in point. The in- 
sured drove into an intersection at night with- 
out stopping and without having any lights 
burning, and in a collision with another av- 
tomobile he was killed. Despite the fact that 
the plaintiff’s beneficiary presented one wit- 
ness who testified that the insured had had 
only “one drink of cherry wine,” the court 
held that the great preponderance of the evi- 
dence showed that he was intoxicated and 
ruled for the insurer. Among other things 
the court held: 


“It is not essential that we should find 
that Henry’s violation of law was the sole 
cause of his death to preclude recovery un- 
der the clause in the policy relied upon by 
defendant. It is sufficient that his mis- 
conduct was a causative factor. Couch On 
Insurance, Vol. 6, Sec. 1236, p. 4512.” 


Another case along this line is that of Flan- 
nagan v. Provident Life & Accident Ins. Co. 
(C. C. A. Va.) 22 Fed. (2) 136, which was 
tried by my partner, Mr. John A. Chambliss, 
who is general counsel for the Provident. In 
that opinion the court said, among other 
things, the following: 


“From the evidence in this case no ma- 
terially different inference may be reason- 
ably drawn. The deceased was running 
an automobile while intoxicated, within the 
meaning of the Virginia statute, above cited, 
and in so doing was violating the Virginia 
law. This being true, under the conditions 
of the policies sued on, there was no result- 
ant liability for his death.” 
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It thus appears that if you are able to prove 
any marked degree of intoxication on the 
part of a car driver at the time of his death, 
vou are assured of at least a reasonable chance 
of successful defense. 

Of course the difficulty of making out a 
defense under certain circumstances is ob- 
vious. We recall the case of Scott v. Empire 
state Degree of Honor, 198 N. Y. S. 535. 
The court states the case as follows: 


“The insured, at the time of his death, 
was 24 years of age. When last seen alive 
he was on the river dyke in the city of Corn- 
ing. The witness Twist met him there and 
had a short conversation with him. There 
was nothing unusual about the conversa- 
tion, or the way the deceased acted. The 
witness walked on a short distance, when 
he heard a shot, turned and saw the de- 
ceased take a few steps and fall. He re- 
turned and found the deceased had been 
shot through the chest. He died imme- 
diately. Upon the ground near his body a 
revolver was found. No evidence was of- 
fered to show that it was loaded, that it 
had been fired, or that it was owned by 
the deceased. The only evidence in regard 
to the revolver was that it was there on the 
ground.” 


The insurer urged dismissal of the suit be- 
cause the insured at the time of his death 
was Violating the Penal Law, by having con- 
cealed upon his person a fire arm without a 
written license therefor. However, the court 
stated that there was no evidence in the rec- 
ord that the insured had the revolver con- 
cealed on his person or that the revolver found 
on the ground belonged to him. It appears 
that in this particular case it would have been 
well for the company to have had the pistol 
examined for finger prints, as on this rather 
hazy testimony the court held that there was 
insufficient proof to relieve the defendant in- 
surer, 

This suggestion about finger prints is, of 
course, very easy to make as one regards the 
case in retrospect. Hindsight is always bet- 
ter than foresight. It would be well for those 
who draft these various policies to sometimes 
recognize a little better this old adage. 

An example where a company did recognize 
itis to be found in the case of Sovereign Camp 
Woodmen of the World v. Hunt, in 98 So. at 
page 62. In that case the insured, who was 
Insane, was killed by another man whom he 
was assaulting. It has been held many times 
that where a person is insane he is incapable 
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of intent, and therefore it is extremely ques- 
tionable whether he can properly be held 
guilty of violating the law, as intent almost 
always is necessary. The beneficiary in that 
case so argued, but the court pointed out 
that the company had taken care of just such 
circumstances when it provided in the policy 
that there should be no coverage when the 
insured was violating the law “whether sane 
or insane,” and the court necessarily dismissed 
the plaintiff’s action. 

I think it might be well for some of these 
other companies to add such language to 
their policies, as a rather serious question 
might arise otherwise. 

The cases that I have discussed briefly are 
only a small part of those which deal with 
the subject. They are typical, however, and 
enable us to draw certain conclusions with 
reference to the efficacy of a defense based 
upon the “violation of law” clause. With 
one exception—the case of Washington Na- 
tional Ins. Co. v. Clay, 86 S. W. (2d) 834, 
a Texas case—the validity of the clause is 
recognized. Certain points seem to be well 
settled. 

For example, it is, in the first place, essen- 
tial that the insured must be actually violat- 
ing the law. Some courts go so far as to 
hold that there must be a knowing and wilful 
violation of the law, and it is, of course, im- 
possible to say just how far this is true. We 
do not believe, however, that there would be 
any burden on an insurer to prove scienter, 
and as a general rule it would probably be 
sufficient to properly plead and prove the 
law in question and to show that it was being 
violated. 

As to what constitutes law, there is, as I 
have shown, some disputation. Generally 
speaking, we would say that the law must be 
either in the form of a statute or an ordinance. 
The violation of common law, we should say, 
is insufficient. Of course, in most states the 
common law has been done away with by 
statute. 

In the second place, it is necessary that 
there be a direct causal connection between 
the act of violation of the law and the death 
of the insured. For example, assume that 
in a certain district the speed limit is 40 miles 
an hour and that the insured was driving his 
automobile through that section at the rate 
of 90 miles per hour. Assume further that 
while he was so grossly, wilfully and wantonly 
violating the law, a passenger in the back seat 
of the car drew a pistol from his pocket and 
shot the insured through his head, thereby 
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killing him. Under such circumstances, un- 
less the killing was occasioned by reason of 
the killer’s anxiety or anger at being thus 
transported—and such would be imaginable— 
we feel sure that the court would hold that 
the insured did not die as a result of violating 
any law. Perhaps the illustration is not a 
particularly apt one, but it is sufficiently so 
for us to see the point; that is, that there must 
be a direct and causal connection between the 
law violated and the death. 

I trust that my remarks have been suffi- 
cient to afford some insight, however slight, 
into the philosophy and holdings relative to 
the violation of the law clause. 

In closing permit me to hope that all of 
you may so conduct yourselves that your bene- 
ficiaries may never have occasion to experience 
defeat at the hands of any unscrupulous in- 
surance counsel who relies upon a violation 
of the law clause. 

I thank you. 


APPENDIX 

In looking through the various digests and 
decisions relating to ‘‘violation of law” clauses, 
I made note of all the cases that I ran across. 
While this list should not be taken as all-in- 
clusive, it contains, I believe, most of the rep- 
resentative cases. 

First of all I should like to point out that 
this clause is treated under the Digest System 
used by the West Publishing Company under 
Key No. 443, under the subject of Insurance. 


Alabama 

United Order of the Golden Cross v. 
Overton, (resisting arrest) 83 So. 59, 13 A. 
L. R. 672. 

Arkansas 

American National Life Ins. Co. v. White, 

(killed while fighting) 191 S. W. 25. 
Florida 

Afro- American Ins, Co. v. Jones (ex- 

ecution), 151 So. 405. 
Georgia 

Empire Life Ins. Co. v. Einstein (killed 
while fighting), 77 S. E. 209; 12 Ga. App. 
308. 

North Carolina Mutual Life Ins. Co. v. 
Evans (killed while engaged in assault), 
143 S. E. 449, 38 Ga. App. 178. 

Illinois 

Bernhardt v. Merchants Reserve Life 
Ins. Co. (hobo injured while trespassing on 
train), 221 Ill. App. 66. 

Indiana 

Ben Hur Life Ins. Association v. Cox, 

181 N. E. 528; 
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Federal Life Ins. Co. v. Zebec, 82 Fe4 

(2d) 961. 
Louisiana 

Grose v. Liberty Independent Life In; 
Co. (killed while fighting) 6 La. App. 399: 

Landry v. Independent National Life Ins. 
Co. (killed while gambling), 135 So, 119 
17 La. App. 10; ' 

Simmons v. Victory Industrial Life Ins. 
Co. (self-abortion), 139 So. 68, 18 La 
Appl. 660; 

Geddes & Moss Undertaking & Embalm. 
ing Co. v. First National Life Ins. Co, 
(driving while drunk), 168 So. 881. 

Mississippi 

Sovereign Camp Woodmen of the World 
v. Hunt, (committing assault) 98 So. 62. 
136 Miss. 156; 

Baker v. Supreme Lodge K. of P. (killed 
while fighting), 60 So. 335, 103 Miss. 374, 

Missouri 

Williams v. American Life & Accident 
Ins. Co. (committing assault), 71 S. W. 
(2d) 68; 

Nichols v. Supreme Tribe of Ben Hur 
(self-abortion), 274 S. W. 868. 

New York 

Scott v. Empire State Degree of Honor 
(ordinance), 198 N. Y. S. 535, 204 App. 
Div. 530. 

Ohio 

Washington Fidelity National Ins. Co. ». 
Herbert (ordinance) 195 N. E. 492, 49 
Ohio App. 151. 

South Carolina 

Reynolds v. Life & Casualty Ins. Co. 

(ordinance) 164 S. E. 602, 166 S. C. 214. 
Tennessee 

Life & Casualty Ins. Co. v. Hargraves 
(resisting arrest), 88 S. W. (2d) 451; 

Life & Casualty Ins. Co. v. Gardner 
(ordinance) 108 S. W. (2d) 1100; 

Phoenix Indemnity Co. v. Barrett (ot- 
dinance) 167 Tenn. 116. 

Texas 

Washington National Ins. Co. v. Clay 
(committing assault), 86 S. W. (2d) 834; 

Sovereign Camp Woodmen of the World 
v. Rivera (resisting illegal search and 
seizure), 110 S. W. (2d) 1213; 

American Mutual Benefit Association 0. 
Joshua (resisting arrest) 200 S. W. 260. 

Virginia 


Provident Life & Accident Ins. Co. 2. 
Flannagan (driving while drunk), 22 Fed. 


(2d) 136. 
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By-Laws of the International Association of 
Insurance Counsel 


ADOPTED AT AUGUST, 1934, MEETING OF THE 
ASSOCIATION AT FRENCH LICK, INDIANA 


ARTICLE I 
Name 
This Association shall be known as International 
4ssociation of Insurance Counsel. 


*ARTICLE II 
Purpose 

The purpose of this Association shall be to bring 
into close contact by association and communication 
lawyers. barristers and solicitors who are residents 
oi the United States of America, or any of its posses- 
sons, or of the Dominion of Canada, or of the Re- 
public of Cuba, or of the Republic of Mexico, who 
are actively engaged wholly or in part in practice of 
that branch of the law pertaining to the business of 
insurance in any of its branches, and to Insurance 
Companies; for the purpose of becoming more ef- 
ficient in that particular branch of the legal profes- 
sion. and to better protect and promote the interests 
of Insurance Companies authorized to do business in 
the United States or Dominion of Canad: or in the 
Republic of Cuba, or in the Republic of Mexico; to 
encourage cordial intercourse among such lawyers, 
barristers and solicitors, and between them and In- 
surance Companies generally. 


*ARTICLE III 
Oualifications for Membership 

Any person who is a member of the bar of the 
court of last resort of a State, Territory or Posses- 
sion of the United States of America or of the Dis- 
trict of Columbia or of a Province of the Dominion 
ji Canada or who is a member of the bar of the 
court of last resort of the Republic of Cuba or of 
the Republic of Mexico, and is activity engaged in 
the practice of law within the territory comprising 
any of the political units enumerated above in this 
Article, is of high professional standing and who de- 
s a substantial portion of his professional work 
to the service of Insurance Companies, shall be eligible 
)membership in this Association, upon nomination 

in accordance with these by-laws. 


*ARTICLE IV 
Nomination and Election of Members 

Section 1. Nomination. Nominations for mem- 
ership shall be made by a member of the Associa- 
tion. Every nomination for membership shall be 
submitted to the Secretary or to such other person 
as the Executive Committee may direct, in writing, 
in such form and shall contain such information as 
the Executive Committee from time to time by reso- 
lution shall require; shall be signed by the nominator 
or sponsor and by the nominee or applicant; and 
shall contain a certificate in writing signed by at 
ast two members of the Association (other than the 
hominator) who are residents within the geographical 


*As amended at the 1938 annual 


meeting at 
Mackinac Island, Michigan. 


confines of the same political unit (as designated in 
Article III herein) as the applicant or nominee (ex- 
cept as hereinafter provided), certifying that the 
nominee or applicant is possessed of the qualifica- 
tions for membership prescribed by these by-laws. 

If there are not two members of this Association 
resident within the geographical confines of the poli- 
tical unit (as designated in Article III herein) where 
the nominee resides, then certification as aforesaid 
shall be made by the member, if any, residing within 
the geographic confines of such political unit, and 
two other members of this Association. 

Nominations made as aforesaid shall be submitted 
to the Secretary, or to such other person as the 
Executive Committee may direct, accompanied by 
the amount of the dues for the remainder of the 
current year as provided in these by-laws, wh‘ch 
amount shall be refunded in the event the nominee 
is not elected to membership. 

Sec. 2. Election to Membership. Nominations 
for membership made and certified as provided in 
these by-laws shall be submitted by the Secretary, 
or such other person as directed by the Executive 
Committee, to the Executive Committee, which is 
vested with full power to elect or reject applicants 
or nominees for membership. 

Applications or nominations for membership may 
be submitted for action to the Executive Committee 
when in session or by mail to the members thereof. 
Two negative votes of members of Executive Com- 
mittee shall prevent election to membership. 


ARTICLE V 
Dues 

Sec. 1. Amount of Dues. Beginning January 1, 
1935, each member shall pay to the Association 
Twelve Dollars ($12.00) dues for the period begin- 
ning January 1 of each year and ending the follow- 
ing December 31, payable January 1 of each year 
in advance, which sum shall include subscription of 
the member to the Association Journal, which is Two 
Dollars ($2.00) per year; provided that if more 
than one member of a law firm, or more than one 
person connected with the legal department of the 
home office of any Insurance Company, are members 
of this Association, then and in such case the annual 
dues for the members of such law firm or of such 
legal department shall be Twelve Dollars ($12.00) 
for one membership plus Three Dollars ($3.00) for 
each additional membership including, however, only 
one subscription to the Association Journal for all 
the members of such law firm or legal department 
who are members of this Association. 

Sec.2. Pro Rata Payment. A newly elected mem- 
ber shall pay in advance the dues prescribed in the 
foregoing Section pro rata for the balance of such 
calendar year in which he shall be elected, computed 
on a quarterly basis, beginning with the quarter of 
the calendar year in which the nominee or applicant 
shall be elected. 
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Sec. 3. Default In Payment. All members who 
shall be in default in the payment of dues for six 
months after the same shall become payable shall be 
notified by the Treasurer that unless such dues be 
paid within thirty days thereafter such default will 
be reported to the Executive Committee, which Com- 
mittee may upon such report, without further notice, 
cause the name of such member to be stricken from 
the roll of membership, and the membership and all 
rights in respect thereto shall thereupon cease. 


ARTICLE VI 
Officers and Terms of Office 

Sec. 1. The officers of the Association shall be: 

A President. 

Three Vice Presidents. 

A Secretary and a Treasurer—the same person may 
act as Secretary and Treasurer. 

Sec. 2. No elective officer or member of the Ex- 
ecutive Committee shall receive any salary or com- 
pensation from the Association for services rendered, 
except such compensation as may be fixed by the Ex- 
ecutive Committee for the Secretary and Treasurer. 
Provided that nothing herein contained shall prevent 
the Association or Executive Committee from au- 
thorizing and paying the actual expenses, of any 
such person, incurred in behalf of the Association. 

Sec. 3. The President, Vice Presidents, Secretary 
and Treasurer shall be nominated and elected, in 
the manner hereinafter provided, by the Association 
at its annual meeting for terms of one year beginning 
at the close of the annual meeting at which they shall 
have been elected, and ending at the close of the 
next succeeding annual meeting, and until their re- 
spective successors shall have been elected and quali- 
fied; Provided, however, that no person shall be 
nominated for or elected to the office of Secretary 
for the year beginning at the close of the annual 
meeting held in August, 1934, during which time the 
incumbent at the time of the adoption of these by- 
laws shall continue in the office of Secretary. 

Sec. 4. No person shall be eligible to succeed him- 
self as President after he has served two successive 
terms as President. 


*ARTICLE VII 
Executive Committee 

Sec. 1. How Constituted. There shall be an 
Executive Committee which shall consist of the 
President, the last retiring President, the Vice Presi- 
dents, the Secretary and the Treasurer, and the 
Editor of the Journal, all of whom shall be members 
ex officio, together with nine members, each of said 
nine members to be from a different state or province, 
to be nominated and elected by the Association in 
manner hereinafter provided and so staggered that 
three members shall be chosen each year to serve for 
terms of three years, in the following manner: 

At the 1934 Annual Meeting of the Association 
there shall be nominated and elected five elective 
members of the Executive Committee as follows: 

One to serve for one year. 

One to serve for two years. 

Three to serve for three years. 

The terms of all to begin at the close of the 1934 
and end respectively at the close of the 1935, 1936 
and 1937 annual meetings of the Association. 


*As amended at the 1938 annual 
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Members of the Executive Committee previoyy; 
elected for terms expiring respectively at the close 
of the 1935 and 1936 annual meetings of the Associ. 
tion shall continue in office until the expiration oj 
their said terms. Thereafter three elective membex 
of the Executive Committee shall be elected at each 
annual meeting of the Association for terms of thr 
years beginning at the close of the annual meeting x 
which they shall have been elected and ending at th: 
close of the third succeeding annual meeting of th: 
Association. 

Sec.2. Quorum. Eight members of the commit» 
shall constitute a quorum. 

Sec. 3. The Executive Committee shall fix the 
times and places of the annual meeting of the As. 
sociation, shall cooperate with the President in ar. 
ranging annual meeting programs; is empowered ty 
strike from the membership rolls any member who 
in its judgment has ceased to be eligible for member. 
ship under the provisions of these by-laws, subject 
to the right of any member so stricken from the 
rolls to appeal to the Association upon due notice 
to the members; may elect an Executive Secretary 
and such other clerks and employees as the Executive 
Committee in its discretion deems necessary to con- 
duct the work of the Association, none of whom need 
be members of the Association, and fix the duties 
and compensation of such Executive Secretary and 
other clerks and employees; and shall have full power 
and authority, in the interval between meetings of 
the Association, to do all acts and perform all func- 
tions which the Association itself might do or per- 
form, except that it shall have no power to amend 
these by-laws. 

Sec. 4. The President, and in his absence, a Vice 
President (selected by the Executive Committee), 
shall be Chairman of the Executive Committee. 

Sec. 5. Meetings. The Executive Committee shall 
meet immediately after the adjournment of the an- 
nual meeting—time and place to be fixed by the 
President, and at such other times and places as the 
President or a majority of its members may designate 


ARTICLE VIII 
Nomination and Election of Officers 
Sec. 1. Nominations. At the first session of 
each annual meeting of the Association the President 
shall appoint a nominating committee of five mem- 
bers of the Association which committee shall make 
and report to the Association nominations for the 
offices of President, three Vice Presidents, a Secre- 
tary, a Treasurer, and members of the Executive 


Committee to succeed those whose terms will expire - 


at the close of the then annual meeting, and to iil 
vacancies then existing. Other nominations for the 
same offices may be made from the floor. 

Sec. 2. Elections. All elections shall be by wrt- 
ten ballot unless otherwise ordered by resolution duly 
adopted by the Association at the annual meeting at 
which the election is held. 


ARTICLE IX 
Vacancies 
Sec. 1. A vacancy in the office of President 
shall be filled by a Vice President selected by the 
Executive Committee. Vacancies in the office of 
Secretary, Treasurer and elective members of the 
Executive Committee shall be filled by the Execu- 
tive Committee. A person selected by the Executive 
Committee to fill a vacancy in the office of President, 
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Secretary oF Treasurer shall serve only for the un- 
expired term. Members of the Executive Committee 
=» selected shall serve until the next annual meeting 
€ the \ssociation, at which time vacancies in the 
Fyecutive Committee shall be filled by the Associa- 
tion—members so selected by the Association to serve 
jor the unexpired terms. 


*ARTICLE X 

Duties of Officers 
The President shall preside at all meet- 
Association and of the Executive Com- 
-hall, with the cooperation of the Execu- 
Committee arrange a program for the annual 
« of the Association. He shall deliver an ad- 
s at each annual meeting. He shall, with the ‘as- 
sstance of the Secretary, present to each meeting of 
\ssociation and of the Executive Committee an 


the 
the matters to come before such meeting. 


agenda o! 


He shall perform such other duties and acts as usually 
pertain to his office and as 


may be prescribed by 
ition and/or Executive Committee. 

Sec. 2. The Secretary shall be custodian of all 
books, papers and documents, except those of the 
Treasurer. and other property except money of the 
\ssociation. He shall keep a true record of the 
proceedings of the Association and of the Executive 
ind shall perform all acts usually pertain- 
ing be prescribed by the 
\sociation and/or Executive Committee, all under 
the supervision and direction of the Executive Com- 
mittee. He shall make reports of the Association’s 
activities at every meeting of the Association and of 
the Executive Committee. 

Sec. 3. Treasurer. The Treasurer shall perform 
the usual duties of a Treasurer in Associations of this 
kind, collect dues, keep accounts, and except for 
current expenses, shall disburse the moneys of the 
Association only upon direction of the Executive 
Committee of the Association, and shall make re- 
ports of the receipts and expenditures and financial 

ndition of the Association at every meeting of the 
\ssociation and of the Executive Committee. His 
accounts shall be audited annually by an auditor 
designated by the Executive Committee. 

Sec. 4. The Executive Committee may, however, 
in its discretion and for such time as it deems neces- 
sary, empower the Secretary to collect the dues of 
the Association, to keep such accounts as are neces- 
sary, Which shall be audited annually, and shall turn 
over to the Treasurer all such sums collected. 

Sec. 5. Bonds. The Treasurer and Secretary 
shall give surety bonds in the sums and in such forms 

the Executive Committee may prescribe, the 
premiums to be paid by the Association. 


the Associ 


Committec 
r to a office and as may 


ARTICLE XI 

Meetings 
Association shall meet annually 
and place as the Executive Committee 


Sec. 1. The 
at such time 
may select. 

Ser. 2. Special meetings may be called by the 
President or a majority of the members of the Execu- 
tive Committee. 

Ro 3. Those present at any session of any meet- 

shall constitute a quorum, except for the purpose 
of "fron ‘ing the by-laws, for which purpose there 


*As amended at the 1936 annual meeting at White 
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shall be at least fifty members present to constitute 
a quorum. 


*ARTICLE XII 
Committees 

Sec. 1. The following committees shall be ap- 
pointed annually by the President, each to consist of 
not more than five members, to serve for the year 
ensuing and until their respective successors shall 
be appointed. 

On Health and Accident Insurance. 

On Casualty Insurance. 

On Fidelity and Surety Law. 

On Fire and Marine Insurance. 

On Life Insurance. 

On Workmen’s Compensation and Unemployment 
Insurance. 

A Reception and Entertainment Committee. 

In addition to the aforesaid Committees the Presi- 
dent shall appoint such special committees as the 
Executive Committee may authorize, or as he, the 
President, may deem useful, to serve for one year 
ensuing and until their successors shall be appointed, 
and to perform such duties as the Executive Com- 
mittee may prescribe. 

Sec. 2. The duties of the first six standing com- 
mittees above mentioned shall be to study the present 
status of Federal and State Laws, changes or pro- 
posed changes therein and court decisions pertaining 
to that branch of Insurance designated in the name 
of the Committee, report the same to the Association, 
2nd when occasion requires, recommend such action 
by the Association as may be deemed proper. 

Sec. 3. The duties of the’ Reception and Enter- 
tainment Committee shall be to introduce members 
to each other, assist members in becoming acquainted, 
and provide entertainment at the annual meetings. 


ARTICLE XIII 
International Asseciation of Insurance 
Journal 

The Association shall publish, quarterly or at such 
times as may be fixed by the Executive Committee, 
a Journal. This publication shall be under the direc 
tion of the Executive Committee, which is authorized 
to appoint a sub-committee or Board of Editors to 
manage and conduct such Journal. 


Counsel 


ARTICLE XIV 
Complimentary Resolutions 
No resolution complimentary to an officer or mem- 
ber for any services performed, paper read, or ad- 
dress delivered shall be considered, by the Association. 


ARTICLE XV 
Amendments 
These By-Laws may be amended or rescinded at 
any annual meeting of the Association by an affirma- 
tive vote of at least two-thirds of the members 
present at any session of such annual meeting pro- 
vided there be not less than fifty members present 
at such session and provided, further, that notice of 
the proposed amendment or change be given by the 
Secretary to the members of the Association either 
by mail or publication in the Association Journal at 
least thirty days before the meeting at which such 
action is proposed. 
*As amended at the 1938 annual meeting at 
Mackinac Island, Michigan 
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Cumulative Index of Addresses and Articles Appearing jin 


Insurance Counsel Journal and Year Book 
1928—1938 


AccIDENT— 
“Is the Contraction of Silicosis an Ac- 
cident,” by William O. Reeder. (Journal 
July—1935) Page 


AcCIDENT—WANTONNESS— 
“Wanton Act Not Accidental,” by Russell 


M. Knepper. (Journal—April, 1937) Page 


AccIDENT CASES— 
“The Effect of the Presumption Against 
Suicide Upon Burden of Proof in Life and 
Accident Cases,” by Richard B. Mont- 
gomery, Jr. 


‘The Law in Accident Cases in the Fed- 
eral Court,” by Richard B. Montgomery, 
Jr. (Journal—April, 1938) Page 


ACCIDENT INSURANCE— 
“The Need of a Separate Statutory Classi- 
fication fer Accident and Health Insur- 
ance,” by Harold R. Gordon. (Year Book 
—1933) 


AccIDENT INSURANCE—EXEMPTION— 
“Exemption of Accident Insurance to 
Widews and Children,” by Charles A. 
Nocne. (Journal—July, 1938) 


AccIDENT PoLiciEs— 
“Aircraft Clauses in Accident Policies,” by 
Wm. O. Reeder. (Year Book—1930) 


AccIDENTAL— 
“A Death Caused by the Wilful, Inten- 
tional Act of Another is Not Accidental,” 
by Russell M. Knepper. (Journal—April, 
1936) 


ACCIDENTAL INJURTES— 
“VII. This Agreement Shall Apply Only 
to Such Injuries so Sustained by Reason 
of Accidents Occuring During the Policy 
Period Limited and Defined as Such in 
Item 2 of Said Declarations,” by Benj. 
Brooks. (Journal—July, 1938) 


ACCIDENTAL MEANS— 
“Accidental Means” by Wm. Marshall 
Bullitt. (Year Book—1928) : Page 


Action AFTER JUDGMENT— 
“The Right of Injured Party, Who Has 
Obtained Judgment Against an Assured, 
to Bring Action Against the Insurance 
Company During Pendency of an Appeal 
Without Bond,” by A. L. Barber. (Jour- 
nal—April, 1938) Page 


Actions Ex Contractu MErcE Into 

Actions Ex DeLicto— 
“The Progress of the Law or the Merging 
of Ex Contractu Into Ex Delicto,”’ by 
Robert L. Webb. (Journal—April ,1937) Page 


(Journal—October, 1935)—Page § 


Page 100 


Page 8 
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ADJ USTER— 


“What is Expected by the General Counsel 
and Home Office of the Trial Attorney 
and Field Adjuster,” by Garner W. Den- 
mead. (Year Book—1933) Page 11; 


“Whet is Expected of the General Counsel 
and Home Office by the Trial Attorney 
and Field Adjuster,” by Russell M. Knep- 


per. (Year Book—1933) Page 13) 


“The Perennial ‘Lay Adjuster’ Question,” 
by Sol Weiss. (Journal—January, 1938) Page 3 


ApyJUSTER—Lay— 


“Chasing Devils,” (An Insurance Lawyer's 
Views on Unauthorized Practice) by E. 


W. Sawyer. (Journal—October, 1938) Page 4) 


ADJUSTMENT OF CLAIMS— 


“What Constitutes the Practice of Law?” 
by Raymond N. Caverly.  (Journal— 
April, 1938) Page 3 


AgrRoNAUTICS RiskK— 


“The Aeronautics Risk,” by 
Kintz. (Year Book—1930) 


E. McD. 
_Pagt 31 


AERONAUTIC Law— 


“The Progress of Aeronautical Law,” by 
E. Smythe Gambrell. (Journal—October, 
1936) ; 


AIRCRAFT CLAUSES— 


“Aircraft Clauses in Accident Policies,” by 


Wm. O. Reeder. (Year Book—1930) Page 48 


AMBIGUITY— 


“Judge Ambiguity,” by Edwin A. Jones. 
(Year Book—1928) Page 4) 


AppEAL Bonps—RIGHTS OF SURETY— 


“Can Surety on Supersedeas Bond Always, 
After Paying Judgment, Execute Same as 
Against Principal in Bond?” by Marion 


N. Chrestman. (Journal—April, 1936) . Page 18 


ApreaAL WitHOUT Bonp— 


“The Right of Injured Party, Who Has 
Obtained Judgment Against an Assured, 
to Bring Action Against the Insurance 
Company During Pendency of an Appeal 
Without Bond,” by A. L. Barber. (Jour- 
nal—April, 1938) Page 27 


APPLICATION FOR INSURANCE AS AFFECTED 

BY STATUTORY PROVISIONS— 
“Do Statutory Provisions, as to Copy of 
Application for Insurance Being Furnished 
Applicant, Apply to Application for Re- 
instatement,” by Calvin Wells, III. (Jour- 
nal—October, 1937). Page 70 


AssuRED—ACTION ON LiABitity PoLicy— 
“Other Insurance” by R. G. Rowe. f 
(Journal—April, 1936) Page 2 
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jsscrep—May Recover UnpeR AUTOMOBILE 
‘oLICY— . sy: 
gun the Tail of an Auto Liability 
Policy” by Fred S. Ball, Jr. (Journal— 
July. 1936) Page 22 


Assocl4 TION— - 
By-Laws of the Association. (Journal— 
January, 1935) 


Page 26 


jssoclsTION OF INSURANCE COUNSEL— 
““The Association—From My Desk,” by 
John A. Luhn. (Journal—April, 1937). Page 6 
ATTORNI 

“\Vhat is Expected by the General Counsel 

and Home Office of the Trial Attorney 

and Field Adjuster,” by Garner W. Den- 

mead Year Book—1933) Page 118 


“What ic Expected of the General Counsel 
and Home Office by the Trial Attorney 
and Field Adjuster,” by Russell M. Knep- 


per Year Book—1933) Page 132 


ArtoMoBiLE— 
“Compulsory Automobile Liability Insur- 
ance.” bs Edward C. Stone. (Year Book 
—1931 Page 157 


Automobile Insurance Policy,” 
by R. G. Rowe. (Journal—October, 1934) Page 19 


‘Discussion of Three New York Deci- 
Joseph B. Murphy. (Journal 
—April, 1936) Page 


1 


“Standard 


sions.” by 


“Other Insurance” by R. G. Rowe. (Jour- 
nal—April, 1936) Page 
“Comments on the Family Purpose Doc- 
trine—-Liability When Car Driven by Per- 
son Not a Member of Family,” by 
Harvey E. White. (Journal—April, 1937) Page 


Actomorite Guest CAses— 
“The Defense of Guest Cases,” by F. B. 


Baylor. (Journal—October, 1937) Page 


AvtomopiLE—PoLicy CONSTRUED AS ACCIDENT 
Poricy— 

“Twisting the Tail of an Auto Liability 
Policy,” by Fred S. Ball, Jr. (Journal— 

July. 1936) Page 


Avtomori.e SuprocaTiIon By CarRIER— 
“Subrogation Problems,’ by Oscar J. 
Brown. (Journal—October, 1936) 


AvTor sy— 
“Contractual Right of Insurance Com- 
panies to an Autopsy,” by John M. Slaton. 
(Year Book—1920) 


Aviation PropLEMS— 
“Future Legal Aviation Problems” by 
Joseph B. Murphy. (Year Book—1930) 


Bap Farrn— 
“What is ‘Bad Faith’ as Applied to the 
Action of an Insurance Carrier in Refus- 
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Within the Policy Limits of Liability 
Policies?” by George W. Yancey. (Year 
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Bart Bonp— 
“The Right of a Surety on a Bail Bond to 
Return a Prisoner to Distant State or 
to Release a Prisoner Where the Governor 
Refuses to Issue Extradition,” by Wm. A. 


Porteous, Jr. (Year Book—1931) Page 217 


Bar—INTEGRATED— 
“Integrated Bar,” by Gerald P. Hayes. 
(Journal—July, 1936) 


BENEFICIARY— 
“Right to Recover by Estate Where Bene- 
ficiary Murders the Insured,” by Charles 
I. Dawson. (Year Book—1931) Page 204 


Page 25 


Bocus CLAIMANTS— 
“Bogus Claimants and Malingerers,” by 
Remington Rogers. (Journal—January, 
1935) Page 12 


Bonp— 
“Penalty of Bond as Limit of Surety’s 
Liability,” by John A. Luhn. (Journal 
—April, 1934) Page 8 


“Surety and Fidelity As It Pertains to 
Public Official Bonds,” by Jacob S. White. 
(Year Book—1930) Page 155 


Bonps— 
“Federal Courts Clarify Rights of Sureties 
on Bonds of Government Contractors and 
Establish Procedure for Enforcement,” by 
John A. Luhn. (Journal—April, 1938) 
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“Can Surety on Supersedeas Bond Always, 
After Paying Judgment, Execute Same as 
Against Principal in Bond?” by Marion 
N. Chrestman. (Journal—April, 1936) 
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Page 


Bonps TO GOVERNMENT— 
“Development of the Federal Material- 
men’s Act,” by Leonard J. Ganse. (Jour- 
nal—July, 1936) 


Bonps—SALvacE— 
“Salvage an Important Factor in Surety 
Cases,” by J. Harry Schisler. (Journal— 
October, 1936) 


BurRDEN OF PRooF— 
“The Effect of the Presumption Against 
Suicide Upon Burden of Proof in Life and 
Accident Cases,” by Richard B. Mont- 


gomery, Jr. (Journal—October, 1935) Page 


By-Laws— 
By-Laws of the Association. 
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Canapa— 
“The American Insurance Company in 
Canada,” by Gideon Grant. (Year Book 
—1930 Page 115 


(Journal— 
Page 


CANADIAN— 
“Some Recent Developments of the Cana- 
dian Constitution,’ by Louis S. St. 
Laurent. (Year Book—1931) Page 102 


CasuALTY— 
“Right to Direct and Control,” by Benj. 


Brooks. (Journal—April, 1935) Page 3 
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“Determining Casualty Coverage in Ad- 
vance of the Trial of the Main Suit,” by 
H. Reid DeJarnette. (Journal—October, 


1934) ; Page 34 


“Standard Automobile Insurance Policy,” 
by R. G. Rowe. (Journal—October, 


1934) Page 19 


“Passenger and Host—Ontario, Canada,” 
C. Davidson. Journal 


by W. 


) July, 
1934) 


Page 14 


“Guest vs. Host in the Province of Quebec, 
Canada,” by F. Winfield Hackett. (Jour- 
nal—July, 1934) Page 7 


Casuatty InsuRANCE— 
“Problems of Casualty Insurance,” by 
Martin P. Cornelius. (Year Book—1933) Page 150 


Crarity—Lisiity— 
“Liability of a Privately Conducted 
Charity for Personal Injuries” by Stevens 


T. Mason. (Journal—January, 1936) Page 17 


CraAsinc Devirs— 

“Chasing Devils,” (An Insurance Lawyer’s 

Views on Unauthorized Practice) by E. 

W. Sawyer. (Journal—October, 1938) .. Page 42 
CLAIMANTS— 

“Bogus Claimants and Malingerers,” by 

Remington Rogers. (Journal—January, 

1935) Page 12 
CLaImMs—FRAUDULENT— 

“A Message from the Garden State,” by 

Herbert W. J. Hargrave. (Journal—July, 

1938) Page 18 
“Combating Fraudulent Claims,” by Frank 
M. Parrish. (Journal—July, 1938) Page 26 
CLASSIFICATION— 

“The Need of a Separate Statutory Classi- 

fication for Accident and Health Insur- 

ance,” by Harold R. Gordon. (Year Book 

—1933) Page 100 


Common Law— Z 
“An Introduction to the Common Law of 
Life Insurance,” by Joseph H. Collins. 


(Journal—October, 1935) Page 39 


Common Law OccupPaTIONAL DisEASE— 
“Recovery for Occupational Diseases at 
the Common Law” by George W. Yancey 
and J. Kirkman Jackson. (Journal— 
January, 1936) Page 10 


“Some Differences Between the Common 
Law and That of the Province of Quebec,” 
by Francis J. Laverty. (Year Book—1930) Page 96 


“Common Law Liability for Occupational 
Diseases in the State of Oklahoma,” by 
Charles B. Steele. (Journal—January, 


1938) Page 19 


CoMPENSATED SURETY— 
“What is a Compensated Surety, and 
Why,” by James A. Dixon. (Journal— 


July, 1934) ts Page 10 
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ComPpuLtsory— 
“Compulsory Automobile Liability Insur- 
ance,” by Edward C, Stone. (Year Book 
—1931) Page 13; 


“Compulsory Automobile Insurance and 
Financial Responsibility Legislation,” by 
Ambrose B. Kelly. (Journal—October, 
1938) Page 37 


CoNFINEMENT— 
“Liability Under the Provisions of a Policy 
of Health Insurance Providing for Both 
House Confinement and Non-House Con- 
finement,” by Harold S. Thomas. (Jour- 
na!—April, 1935) Page 1; 


CoNnSOLIDATION— 
“The Purchase, Consolidation and Refi- 
nancing of Insurance Companies,” by Al- 


fred M. Best. (Year Book—1932) Page 0} 
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